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COMPLAINT 

[529] (Filed December 23, 1954) 

for a judgment (under 28 U. S. C. 2201) declaring de¬ 
fendant’s U. S. patent 2,672,194 invalid and not infringed. 

******* 

3. An actual controversy exists between plaintiff and 
defendant within the meaning of Section 2201 of Title 28 
of the United States Code;—namely, whether plaintiffs 
drapery-pleater tape exemplified by Plaintiff’s Exhibit 1 
and plaintiff’s pleater hooks shown in Plaintiffs Exhibits 
2, 3, 4 & 5 (referred to hereinbelow) are within the valid 
scope of any of the claims of defendant’s U. S. patent 
2,672,194 of Plaintiff’s Exhibit 6, and whether said patent 
is valid and infringed by plaintiff’s said tape and hooks. 

[530] 4. This Court has jurisdiction over defendant under 
Section 293 of Title 35 of the United States Code;—de¬ 
fendant not having designated any person under 35 U. S. C. 
293. 

******* 

6. Beginning about December, 1952 and continuously 
since then, to date, plaintiff has manufactured and sold and 
now manufactures and sells drapery-pleating tape or dra¬ 
pery-header tape, exemplified by the specimen hereto at¬ 
tached as Plaintiff’s Exhibit 1, to which tape it has at all 
times also applied its trademark “Bestpleat”;—such tape 
manufactured by plaintiff from December of 1952 to about 
March or April of 1954 differing from the specimen of 
Plaintiff’s Exhibit 1 in that one end of each of the prong¬ 
receiving pockets thereof (which pockets extend cross¬ 
wise of the tape) was closed, while in such tape manufac¬ 
tured by plaintiff since about March or April of 1954 both 
ends of each prong-receiving pockets are open, as in the 
specimen of Plaintiff’s Exhibit 1. 

7. Beginning about December 1952 and continuously 
since then, to date, plaintiff manufactured and sold and 
now manufactures and sells, for use with plaintiff’s afore¬ 
mentioned drapery-pleating tape, 4-pronged pleater-hooks 
shown in plaintiff’s printed matter hereto attached as 

la 
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[531] Plaintiff’s Exhibit 2;—to which pleater hooks plain¬ 
tiff has applied its trademark “Bestpleat”. 

8. Beginning about March 1954 and continuously 
since then, to date, plaintiff manufactured and sold and 
now manufactures and sells 4-pronged pleater-hooks with 
a hinged pleat-pinching or pleat-locking member, shown in 
the sheets of drawings hereto attached as Plaintiff’s Ex¬ 
hibits 3 and in the several pieces of plaintiff’s printed mat¬ 
ter hereto attached as Plaintiff’s Exhibits 4 & 5, for use 
with plaintiff’s aforementioned drapery-pleating tape;— 
to which pleater-hooks plaintiff has applied its trademark 
“Nip-Tite”. 

9. Defendant is the owner of U. S. patent 2,672,194 
issued to her on March 16, 1954 on application Serial No. 
135,570 filed by her on December 29, 1949;—a true and 
complete copy of the specification, claims and drawings of 

which patent are hereto attached* as Plaintiff’s Exhibit 6. 

******* 

11. Defendant and/or her attorney had knowledge of 
plaintiff’s drapery-pleater tape (exemplified by Plaintiff’s 
Exhibit 1) and of plaintiff’s pleater-hooks (shown in Plain¬ 
tiff’s Exhibits 3, 4 & 5) soon after plaintiff placed the 
same on the market and long prior to December 11, 1954 
(which is the date of the letters exemplified by Plaintiff’s 
Exhibit 7, written by defendant’s Canadian attorney to 
plaintiff’s U. S. customers, charging that said tape and 
hooks of Plaintiff’s Exhibits 1, 2, 3, 4 & 5 infringe defend¬ 
ant’s patent 2,672,194). 

******* 

[532] 13. On December 11, 1954, defendant, without any 
prior notice or warning to plaintiff, had her Canadian 
attorney (with offices in Toronto) write letters to plain¬ 
tiff’s trade and customers in the United States, namely, 
the retail stores in the United States regularly selling 
plaintiff’s aforementioned tape and hooks (of Plaintiff’s 
Exhibits 1 to 5, inclusive), and also regularly selling plain¬ 
tiff’s entire line of products indicated in plaintiff’s price¬ 
list marked Plaintiff’s Exhibit 5, which retail stores rep¬ 
resent plaintiff’s channel of distribution in the United 
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States for its aforementioned tape, hooks and other prod¬ 
ucts;—said letters charging that said tape and hooks in¬ 
fringe defendant’s patent 2,672,194. 

14. Plaintiff’s Exhibit 7, hereto attached, is a true 
and complete copy of one of the aforementioned letters 
written by defendant’s Canadian attorney to plaintiff’s 
U.S. customers;—the other of said letters being like the 
one of Plaintiff’s Exhibit 7. 

15. Defendant has not instituted any suit charging 
that the manufacture, sale or use of any of plaintiff’s 
pleater-hooks or any combination thereof, infringe her 
patent 2,672,194. 

******* 

[533] 18. Defendant’s patent 2,672,194 is invalid and void, 
because the subject matter thereof was anticipated by and 
did not represent invention over the prior-art, including 
the following prior patents, and others which plaintiff 

prays leave to add hereto by amendment when ascertained: 

******* 

(Here followed a list of patents, including the prior- 
art patents received in evidence as plaintiff’s exhibits.) 

[534] 19. Claim 5 of patent 2,672,194 is further invalid 
under the doctrine of the Lincoln vs. Stewart case (303 
U. S. 545). 

20. Claim 5 of patent 2,672,194 is further invalid 
because drawn to an old and exhausted combination of 
curtain, tape and hook. 

21. The claims of patent 2,672,194 are further invalid 
because vague and indefinite and because they do not com¬ 
ply with Section 112 of Title 35 of the United States Code. 

22. Defendant’s patent 2,672,194 is further invalid 
because subject matter thereof was in public use and on 
sale in the United States more than one year prior to the 
filing date of the application upon which said patent was 
granted. 

23. Defendant’s patent 2,672,194 is further invalid 
because the subject matter thereof was abandoned by 
defendant by the abandonment by her, on October 18,1947, 
of her U. S. patent-application Serial No. 630,877 filed by 
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her on November 26, 1945, addressed to the same subject- 
matter as that of patent 2,672,194. 

9 ***** * 

[535] 

WHEREFORE, plaintiff prays that the Court render and 
issue 

A) a preliminary injunction pending the determina¬ 
tion of this action and a permanent injunction thereafter, 
enjoining defendant, her agents and attorneys and all those 
in active concert with her, from asserting U. S. patent No. 
2,672,194 against stores, merchants and users selling or 
using any of plaintiff’s aforementioned products, on account 
of the sale or use thereof, and 

B) a Judgment 

declaring U. S. patent No. 2,672,194 not infringed 
by any of plaintiff’s products and that said 
patent is invalid and void and unenforceable, 
and 

******* 

CONSOLIDATED TRIMMING CORPORATION 
Counsel for plaintiff by attorney for plaintiff 
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Plaintiffs Exhibit 7 

[544] 

WEGENAST and HYNDMAN 
Barristers, Solicitors, &c. 


43 King Street West 
TORONTO 

Messrs. Stern Bros. 11th December, 1954. 

41 West 42nd Street, 

New York, N. Y. Attention of Mr. T. W. McLeod . 

Dear Sirs, 

Our client, Mrs. Florence F. Loudon, is the inventor of 
a novel drapery hanger construction which is in the form of 
multiple-prong drapery supporting hooks and cooperating 
header strips or tapes which are attached to the top of the 
drapes. Mrs. Loudon manufactures and sells these drapery 
hooks and header strips in Canada, and has additional licensed 
manufacturers in Canada. She was granted a patent in the 
United States , No. 2,672,194, which covers her drapery sup- 
porting hooks^aene; and also in combination with the header 
strips or tapes. 

A number of companies in the United States have started 
manufacturing and selling drapery hooks and header strips 
or tapes which simulate those developed by Mrs. Loudon, and 
which constitute infringements of her patent. Such drapery 
hooks and tapes have been manufactured and sold as follows: 
the “Pleat Master” by Judd Manufacturing Company; the 
“Pleat-Right” by Plasti-Glow Company; the “Newell” by 
Newell Manufacturing Company; the “Conso” by Consolidated 
Trimmings, Ltd.; and a device manufactured by Eastern Vene¬ 
tian Blind Company. 

The Kirsch Company has obtained a license from Mrs. 
Loudon under her patent, and that company manufactures 
and sells the “Easy Pleat” drapery hooks and header strips 
throughout the United States. No other manufacturer or dis- 
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tributor in the United States has been granted a license by- 
Mrs. Loudon. 

Mrs. Loudon has been informed that some or all of the 
above-named infringing devices have been, or are being sold 
by you. She has therefore instructed us to write to you to 
draw your attention to her patent, and to ask you to let us 
have your undertaking that you will discontinue further sale 
of devices which constitute infringements of her patent. In 
the absence of such an undertaking by you, Mrs. Loudon will 
be compelled to take appropriate action to protect the exclusive 
rights granted to her under her patent. 

Yours very truly, 

WEGENAST & HYNDMAN. 
By M. P. Hyndman. 

AFFIDAVIT OF ELI FREYDBERG 

[546] (Filed December 23, 1954) 

(this Affidavit and the Exhibits referred to therein were 
served simultaneously with the Complaint) 

State of New York, 

County of New York ss 

I, Eli Freydberg, being duly sworn, deposes and says: 
I am of lawful age, treasurer of plaintiff, and I have 
been associated with plaintiff continuously since April of 
1951 and I am familiar with the subject matter of this 
suit. 

I submit herewith, as Plaintiff’s Exhibit 8, a specimen 
of plaintiff’s “Bestpleat” pleater-hook shown in the printed 
matter of Plaintiff’s Exhibit 2 annexed to the Complaint. 

I submit herewith as Plaintiff’s Exhibit 9 a sample of 
plaintiff’s “Nip-Tite” pleater-hook shown in the drawings 
of Plaintiff’s Exhibits 3 and in the printed matter of Plain¬ 
tiff’s Exhibits 4 & 5 annexed to the Complaint. 

* • * ■ * * * * 

[548] Plaintiff’s pleater-tape exemplified in Plaintiff’s Ex- 
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hibit 1, the only pleater-tape which plaintiff has manu¬ 
factured and sold since the Spring of 1954, does not have 
any of its “pockets” closed at their upper ends. 

Plaintiff’s pleater-hooks are illustrated in the draw¬ 
ings of Plaintiffs Exhibits 3-a & 3-b annexed to the Com¬ 
plaint. 

/s/ ELI FREYDBERG 

PLAINTIFFS INTERROGATORIES UNDER 

RULE 33 

[552] (Filed December 23, 1954) 

1. Give the names and addresses of all persons, firms 
and corporations to whom defendant or her attorney or 
agent sent any letter charging or implying that any of 
plaintiffs products are deemed by defendant or her attor¬ 
ney to infringe patent 2,672,194, and give the respective 
dates of such letters. 

2. State whether such letters differed in any respect 
from the letter of which a copy is annexed to the Complaint 
as Plaintiff’s Exhibit 7, and, if so, annex a copy of such 
letters which differed from Plaintiff’s Exhibit 7. 

******* 

[553] 

5. State whether, prior to writing each of the let¬ 
ters referred to in foregoing Interrogatory 1 or prior to 
the conversations referred to in Interrogatory 3, defend¬ 
ant or her representative obtained a specimen of plaintiffs 
accused products from each of the retailers to whom de¬ 
fendant or her attorney or representative has written or 
to whom any of them spoke charging or implying infringe¬ 
ment, and, if so, state the date upon which and the name 
and address of the retailer from whom such specimens of 
plaintiff’s products were obtained and state whether the 
specimen of plaintiff’s pleater-tape had both ends of each 
prong-receiving pocket open and whether plaintiff’s 
pleater-hooks of which specimens so obtained were of the 
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form shown in Plaintiff’s Exhibits 2, 3, 4 and 5 annexed to 
the Complaint. 

******* 

Counsel for plaintiff Attorney for plaintiff 

PLAINTIFFS INTERROGATORIES UNDER 

RULE 33 

(filed January 6, 1955) 

[564] 

13. Give the names and addresses of all retail stores 
who (or whose attorneys or representatives) have written 
to or spoken to defendant’s attorney responsive to or as 
a result of the letters referred to in paragraphs 13 and 14 
of the Complaint and Interrogatory 1 (filed December 23 

and served December 27, 1954). 

******* 

Counsel for plaintiff Attorney for plaintiff 

ANSWERS TO INTERROGATORIES 
PROPOUNDED BY PLAINTIFF 

(filed Jan. 11, 1955) 

[589] 

Interrogatory No. 1: The names and addresses of 
those to whom defendant or her attorney or agent sent 
letters charging or implying that plaintiff’s products are 
deemed by defendant or her attorney to infringe Patent 
2,672,194 are as follows: 

New York, N. Y.: Gimbel Brothers; Hecht Brothers; 
Lord & Taylor; Macy’s; John Wanamaker; Stem 
Brothers; Saks & Company. 

Philadelphia, Pa.: Frank & Seder; Gimbel Brothers; 
Strawbridge & Clothier; John Wanamaker. 

[590] Pittsburgh, Pa.: Gimbel Brothers; Joseph Horne 
Company; Pittsburgh Mercantile Co. 

Detroit, Mich.: Crowley, Milner Co.; J. L. Hudson 
Co.; Sam’s; Ernest Kern Co. 

Chicago, HL: Marshall Field & Co.; Montgomery Ward 
& Co.; Sears, Roebuck & Co.; Mandel Brothers, Inc. 
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Los Angeles, Cal.: The May Co.; The Broadway De¬ 
partment Store. 

San Francisco, Cal.: The Emporium; The White 
House. 

Sacramento, Cal.: The Eastern. 

Washington, D. C.: Woodward & Lothrop. 

Cleveland, Ohio: The Bailey Co.; The Halle Co. 
[591] Milwaukee, Wis.: A Golmann & Sons; T. A. Chap¬ 
man Co. 

Minneapolis, Minn.: L. S. Donaldson Co.; Powers 
Dry Goods Company, Inc. 

Indianapolis, Ind.: William Block. 

All of these letters were dated between the 11th De¬ 
cember and the 21st December, 1954. 

Interrogatory No. 2: No. 

******* 

Interrogatory No. 5: A representative of defendant 
visited a number of stores on August 20, 1954, and August 
23, 1954, including Bloomingdale’s Stem Brothers, Gimbel 
Brothers and Macy’s in New York City. At one or more 
of these stores the representative purchased infringing 
devices made by plaintiff and other manufacturers referred 
to in the letters, such as Plaintiff’s Exhibit 7, and saw such 
devices at others of the stores visited, and the representa¬ 
tive cannot now remember at which of these stores the pur¬ 
chases were made. /$/ FLORENCE F. LOUDON 

PLAINTIFF’S MOTION FOR AN ORDER TO 
COMPEL DEFENDANT FULLY TO ANSWER 
PLAINTIFFS INTERROGATORIES 5 AND 6 

[635] (Filed January 20, 1955) 

Plaintiff moves for an Order requiring defendant fully 
to answer Plaintiffs Interrogatories 5 and 6. 

In support of this Motion plaintiff submits that de¬ 
fendant’s Answers (served January 10, 1955 and filed 
January 11, 1955) to Plaintiff’s Interrogatories 5 and 6 
(filed December 23, 1954 and served December 27, 1954) 
are not fully responsive and are incomplete, in the follow¬ 
ing respects. 
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Plaintiff’s Interrogatory 5 calls for the following: 
5-a. State whether, prior to writing each of the let¬ 
ters referred to in foregoing Interrogatory 1 or prior 
to the conversations referred to in Interrogatory 3, 
defendant or her representative obtained a specimen 
of plaintiff’s accused products from each of the re¬ 
tailers to whom defendant or her attorney or repre¬ 
sentative has written or to whom any of them spoke 
charging or implying infringement, and, if so, state 
5-b. the date upon which such specimens of plaintiff’s 
products were obtained, 

5-c. the name and address of the retailer from whom 
such specimens of plaintiff’s products were obtained 
5-d. state whether the specimen of plaintiff’s pleater- 
tape (so obtained) had both ends of its prong-receiv¬ 
ing pockets open 

5-e. state whether plaintiff’s pleater-hooks of which 
specimens were so obtained, were of the form shown 
in plaintiff’s Exhibits 2, 3, 4 and 5 annexed to the 
Complaint. 

[636] Defendant’s Answer (served and filed as aforesaid) 
do not provide any answer to parts 5-d and 5-e, and do not 
relate the specimens of plaintiff’s products to any par¬ 
ticular one of the several retailers named in the Answer 

nor to any particular date. 

******* 

Counsel for 'plaintiff Attorney for plaintiff 

PLAINTIFFS INTERROGATORY UNDER 

RULE 33 

[637] (Filed January 20, 1955) 

33. Give the name and address of defendant’s repre¬ 
sentative if there is one such representative or the names 
and addresses of defendant’s representatives if there is 
more than one such representative, referred to in defend¬ 
ant’s Answer served January 10, 1955 to plaintiff’s Inter¬ 
rogatory 5 served December 27, 1954. 

Counsel for plaintiff Attorney for plaintiff 
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QUALIFIED CONSENT TO PLAINTIFFS 
MOTION FOR PRELIMINARY INJUNCTION 

(Filed January 21, 1955) 

[639] 

Defendant, without submitting her person to the juris¬ 
diction of this Court, and without waiving any insufficiency 
or limitation in the service of process, hereby consents to 
the granting of plaintiffs motion for preliminary injunc¬ 
tion and, independently of the personal jurisdiction of this 
Court, undertakes for herself and those in privity with her 
to abide by the terms of such injunction. 

Counsel for defendant Attorney for defendant 

AMENDMENT TO COMPLAINT 

(Filed February 7, 1955) 

[644] 

Plaintiff hereby amends paragraphs 16 and 17 of its 
Complaint by substituting the following paragraphs 16-a 
and 16-b for paragraph 16 of its Complaint and by sub¬ 
stituting the following paragraphs 17-a, 17-b, 17-c & 17-d 
for paragraph 17 of its Complaint. 

16-a. Plaintiff’s aforementioned pleater-hooks are not 
within the prima facie scope of any of Claims 1 to 4, in¬ 
clusive, of defendant’s patent 2,672,194 (which are the 
only Claims of said patent addressed to a pleater-hook, 
per se). 

16- b. Plaintiff’s aforementioned pleater-hooks are not 
within the legal scope of and do not infringe any of Claims 
1 to 4, inclusive, of defendant’s patent 2,672,194. 

17- a. The combinations of 

plaintiff’s aforementioned tape as manufactured 
up to about March or April of 1954 
and 

plaintiff’s aforementioned hooks 

do not fully satisfy, meet or respond to the prima facie 
requirements of Claim 5 of defendant’s patent 2,672,194 
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(which is the only Claim of said patent addressed to a 
combination including a pleater-hook and a pleater-tape). 

[645] 17-b. The combinations of 

plaintiff’s aforementioned tape as manufactured 
up to about March or April of 1954 

and 

plaintiff’s aforementioned hooks 

do not fully satisfy, meet or respond to the requirements 
of the legal scope of Claim 5 of defendant’s patent 2,672,194. 

17-c. The combinations of 

plaintiff’s aforementioned tape as manufactured 
since about March or April of 1954 

and 

plaintiff’s aforementioned hooks 

do not fully satisfy, meet or respond to the prima facie 
requirements of Claim 5 of defendant’s patent 2,672,194. 

17-d. The combinations of 

plaintiff’s aforementioned tape as manufactured 
since March or April of 1954 

and 

plaintiff’s aforementioned hooks. 

do not fully satisfy, meet or respond to the requirements 
of the legal scope of Claim 5 of defendant’s patent 2,672,194. 

Attorney for plaintiff Counsel for plaintiff 

ANSWER TO AMENDED COMPLAINT 

(filed February 11, 1955) 

[646] 

1. The allegations of Paragraphs 1, 2, and 3 of the 
Amended Complaint are admitted. 

2. The allegation in Paragraph 4 of the Amended 
Complaint that defendant has not designated any person 
under 35 U. S. C. §293 is admitted, but each and every 
remaining allegation of said paragraph is denied. 
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3. Defendant has no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations of 
Paragraphs 5, 6, 7, and both of the paragraphs numbered 
8 in the Amended Complaint, and accordingly denies the 
same and leaves plaintiff to its proofs. 

[647] 4. The allegations of Paragraphs 9 and 10 of the 
Amended Complaint are admitted. 

5. Defendant denies that some or all of the letters 
exemplified by Plaintiff’s Exhibit 7 were written to plain¬ 
tiff’s customers, but admits the remaining allegations of 

Paragraph 11 of the Amended Complaint. 

******* 

7. Defendant denies that some or all of the letters 
she wrote as alleged in Paragraphs 13 and 14 of the 
Amended Complaint were sent to plaintiff’s trade and 
customers, and that said letters were written without any 
prior notice or warning to plaintiff, but admits the re¬ 
maining allegations of said paragraphs. 

8. The allegations of Paragraph 15 of the Amended 
Complaint are admitted. 

9. Each and every allegation of Paragraphs 16-a, 
16-b, 17-a, 17-b, 17-c, 17-d, 18, 19, 20, 21, 22, 23, 24, 25, 26, 

and 27 of the Amended Complaint is denied. 

******* 

Counsel for defendant Attorney for defendant 

PLAINTIFF’S REQUESTS FOR ADMISSIONS 

UNDER RULE 36 

(filed Feb. 23, 1955) 

[650] 

1) That the pleater-tape, a specimen of which is an¬ 
nexed to the Complaint as Plaintiff’s Exhibit 1 (and a 
duplicate specimen of which was served on defendant 
along with the service of the copy of the Complaint) is 
the same as or exemplifies plaintiff’s pleater-tape which 
defendant’s representative purchased in retail stores be¬ 
tween August 20, 1954 and August 23, 1954 as stated in 
Defendant’s Answer (filed January 11, 1955) to Plaintiff’s 
Interrogatory No. 5. 
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2) That the pleater-hook shown in plaintiff’s printed 
matter attached to the Complaint as Plaintiff’s Exhibit 
2, and a specimen of which accompanied the Affidavit of 
Eli Freydberg (filed December 23, 1954) as Plaintiff’s Ex¬ 
hibit 8 (and duplicate specimens of which Plaintiff’s Ex¬ 
hibits 2 and 8 were served on defendant along with the 
service of the copy of the Complaint and with the service 
of the aforementioned Affidavit) is the same as or exempli¬ 
fies plaintiff’s pleater-hook which defendant’s representa¬ 
tive purchased in retail stores between August 20, 1954 
and August 23, 1954 as stated in Defendant’s Answer 
(filed January 11,1955) to Plaintiff’s Interrogatory No. 5. 
[ 651 ] 3) That the pleater-hook shown in plaintiff’s printed 
matter attached to the Complaint as Plaintiff’s Exhibit 3, 
and a specimen of which accompanied Affidavit of Eli 
Freydberg (filed December 23, 1954) as Plaintiff’s Exhibit 
9 (and duplicate specimens of which Plaintiff’s Exhibits 
3 and 9 were served on defendant along with the service 
of the copy of the Complaint and with the service of the 
aforementioned Affidavit) is the same as or exemplifies 
plaintiff’s pleater-hook which defendant’s representative 
purchased in retail stores between August 20, 1954 and 
August 23, 1954 as stated in Defendant’s Answer (filed 
January 11, 1955) to Plaintiff’s Interrogatory No. 5. 

Counsel for plaintiff Attorney for plaintiff 

ANSWERS TO INTERROGATORIES 
PROPOUNDED BY THE PLAINTIFF 

(filed February 28, 1955) 

Interrogatory No. 13: 

[677] Gimbel Brothers, Philadelphia, Pa.; J. L. Hudson 
Company, Detroit, Mich.; The Halle Bros. Co., Cleveland, 
Ohio; Woodward Lathrop, Washington, D. C.; John Wana- 
maker, Inc., Philadelphia, Pa.; John Wanamaker, Inc., 
New York; Sears, Roebuck & Co., Chicago, Ill.; The May 
Co., Los Angeles, Cal.; The Emporium Capwell Co., San 
Francisco, Cal. The Ernest Kern Co., Detroit, Mich.; Lord 
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& Taylor, New York; Wm. H. Block Co., Indianapolis, 
Ind.; The Bailey Co., Cleveland, Ohio; A. Goldman & Sons, 
Milwaukee, Wis. 

******* 
Interrogatory Number 33: Mrs. Margaret Mayer, 
102-40, 67th Drive, Apartment 6L, Forest Hill, Long Is¬ 
land, N. Y. 

Interrogatory Number 5-a: No. 

******* 

/*/ FLORENCE F. LOUDON 
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(1) Trial before the Honorable F. Dickinson Letts, 
commenced on the morning of March 23, 1955. 

Albert H. Kirchner, Esq. and Leonard L. Kalish, Esq. 
appeared on behalf of plaintiff. 

Miles D. Pillars, Esq., William C. Conner, Esq. and 

Daniel L. Morris, Esq. appeared on behalf of defendant. 

* * * * * * * 

[24] MR. KALISH: I offer in evidence as Plaintiffs 
Exhibit No. 7 a copy of letter dated December 11, 1954, 
written by Margaret P. Hyndman, of Toronto, to Messrs. 
Stern Brothers of 41 West 42nd Street, New York City, 
which is a department store in New York. This likewise 

has been admitted by the answer to the complaint. 

• * * * * * * 

[25] MR. CONNER: If it please the court, we have 
admitted the existence of a controversy, and it is not in 
issue as to whether there is a controversy. We have admit¬ 
ted the controversy. 

MR. KALISH: That is not quite accurate, because 
simultaneously with the filing of the complaint, I filed and 
served interrogatories addressed to the defendant. Since 
then I have addressed additional interrogatories and re¬ 
quests for admissions. And the ones I now speak of . . . 
were all aimed to elicit from the defendant an answer to 
this question: Upon what particular product of this plain¬ 
tiff was that letter based? 

And we got a partial answer, and the partial answer 
was this: That on August 20 and 23, 1954, months before 
that letter was written, a representative of the plaintiff, 
who I have since learned is one of the secretaries in Mr. 
Conner’s office, went around to the department stores and 
there purchased and examined plaintiff’s products, plain¬ 
tiffs tape and plaintiff’s hooks. 

I also asked, both in the interrogatories and in the 
requests for admissions, whether the products so examined 
by Mrs. Meyer, I think was her name, the secretary in Mr. 

[26] Conner’s office, whether the products purchased at 
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that time were like Plaintiff’s Exhibit 1 as to the tape, and 
like Plaintiff’s Exhibits 8 and 9 as to the pleater. So far I 

haven’t gotten any answer. 

******* 

I then got a letter from Mr. Conner saying he would 
answer them last Monday, day before yesterday. I still 
haven’t got an answer and I don’t have an answer yet. 
. . . Mr. Conner . . . told me over the phone not once 
but three times that he would admit those requests; he 
would admit that what was purchased in August was 
the same as Plaintiff’s Exhibits 1, 8 and 9, but I [27] 
haven’t seen it on the record. 

So that there is not yet a full admission as to what 

the controversy is about. 

******* 

MR. CONNER: Your honor, what I told Mr. Kalish 
was that if I had time I would get out the answers, which 
are not due until today, Your Honor, and if I didn’t have 
time to get them out I would make the admission in open 
court, and I do make the admission now, that the samples 
of hooks and tape, which are attached to the complaint, 
are substantially identical with the samples which our 

representative purchased in August. 

******* 

[28] THE COURT: How did you state the admis¬ 
sion which you requested? 

MR. KALISH: May I just go to the admission itself? 

Request No. 1: That the pleater tape, a specimen of 
which is annexed to the complaint as Plaintiff’s Exhibit 1 
(and a duplicate specimen of which was served on defend¬ 
ant along with the service of a copy of the complaint) is 
the same as or exemplifies plaintiff’s pleater Tape which 
defendant’s representative purchased in retail stores be¬ 
tween August 20, 1954, and August 23, 1954, as stated 
in defendant’s answer (filed January 11, 1955) to plain¬ 
tiff’s interrogatory No. 5. 

Request No. 2: That the pleater-hook shown in plain¬ 
tiff’s printed matter attached to the complaint as Plain¬ 
tiff’s Exhibit 2, and a specimen of which accompanied the 
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affidavit of Eli Freydberg filed December 23, 1954, as [29] 
Plaintiff’s Exhibit 8 (and a duplicate specimen of which 
plaintiff’s Exhibits 2 and 8 were served on defendant along 
with the service of a copy of the complaint and with the 
service of the aforementioned affidavit) is the same as or 
exemplifies plaintiff’s pleater-hook which defendant’s rep¬ 
resentative purchased in retail stores between August 20, 
1954, and August 23, 1954, as stated in defendant’s answer 
(filed January 11, 1955) to plaintiff’s interrogatory No. 5. 

The third (Request for Admission) is the same as 
No. 2, but it is addressed to the other pleater-hook, and 
I will just read it: 

No. 3: That the pleater-hook shown in the printed 
matter attached to the complaint as Plaintiff’s Exhibit 3, 
and a specimen of which accompanied the affidavit of Eli 
Freydberg (filed December 23, 1954) as Plaintiff’s Ex¬ 
hibit 9 (and duplicate specimens of which Plaintiff’s 
Exhibits 3 and 9 were served on defendant along with the 
service of a copy of the complaint and with the service of 
the aforementioned affidavit) is the same as or exemplifies 
plaintiff’s pleater-hook which defendant’s representative 
purchased in retail stores between August 20, 1954, and 
August 23, 1954, as stated in defendant’s answer filed Jan¬ 
uary 11, 1955, to plaintiff’s interrogatory No. 5. 

Now, those are the three requests. 

[30] THE COURT: Mr. Conner, are you prepared 
to make for the record the admission requested? 

MR. CONNER: Yes, sir, Your Honor. 

THE COURT: And made as requested? 

MR. CONNER: Yes, sir. 

THE COURT: Then I think that serves your purpose. 

******* 

[52] BERNARD LEONARD POLKOSNIK was 
called as a witness by the plaintiff. 

DIRECT EXAMINATION BY MR. KALISH: 

******* 

[53] Q. And what is your occupation? A. I am presi- 
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dent and general manager of The Wire Novelty Manufac¬ 
turing Company. 

******* 

Q. What is that concern’s business? What business 
is that concern engaged in? A. Metal goods fabrication. 

Q. And what type of metal process do you employ 
generally? A. Such processes as are applied to the fabri¬ 
cation of wire, of sheet metal; also of machined metal. 

Q. In other words, you do what is commonly called 
metal stamping work? A. Yes. 

Q. And wire-forming work? A. Yes. 

Q. What is your education? A. I am a mechanical 
engineer. I graduated from Sheffield Scientific School of 
Yale in 1919. 

Q. And what have you done since then? A. I have 
been in manufacturing continuously since then. 

Q. What type of products? A. Small products of the 
general nature as I am [54] manufacturing today. 

Upon leaving college I spent three years with Scovill 
Manufacturing Company. 

Q. Where? A. In Waterbury. 

Q. And what type business are they in? A. At that 
time they had about 40,000 customers, manufacturing small 
items, anything from tire valves to miner’s lamps, and sheet 
metal and wire-formed items of all types. 

Q. And in what capacity did you serve them? A. As 
a student engineer, and finally as an assistant to the 
mechanical superintendent. 

Q. And what other experience have you had since then? 

A. I spent about three years in the design of heavy machin¬ 
ery, namely, a locomotive booster, following my stay with 
Scovill, and subsequently connected with the Pressed Steel 
Engineering Corporation, which manufactured visible and 
vertical index cabinets. 

Q. Where were they? A. That was in Long Island 
City, New York, but I moved the plant to Derby, Connec¬ 
ticut, in 1926. | 

Q. How long were you with them? A. Until 1934. 

Q. In what capacity? [55] A. As president and then 
as owner of the corporation. 






22a 


B. L. Polkosnik (direct) 


Q. And what did you do since? A. In 1934 we merged 
with the Wire Novelty Manufacturing Company, and I 
have been with it ever since. 

Q. About how many people do you employ? A. About 

200 . 

Q. And do you have working with you or under you 
mechanics engaged in developing wire and sheet metal 
products? A. Yes. 

Q. Have you at my request made up specimens exem¬ 
plifying some of the prior patents which have just been 
offered in evidence? A. I have. 

Q. I call your attention to the Nachmann patent, which 
is Plaintiff’s Exhibit 22, and ask you if you have made up 
—your plant—a physical embodiment of what is shown in 
Figure 3 of the Nachmann patent. A. Yes. 

Q. Do you have it with you? A. We made this (in¬ 
dicating) . 

Q. Is that a full replica of what is in the patent? 
A. It is. 

******* 

[56] Device, (physical) of Figure 3 of drawings of 
the Nachmann patent, were marked for identification as 
Plaintiff’s Exhibit No. 22-A. 

Q. Have you also had made up for me, at my request, 
a physical embodiment of what is shown in Figures 2 and 
3 of the British patent to Knight, which is Plaintiff’s Ex¬ 
hibit 23? A. Yes. 

Q. And is that it (indicating)? A. That is it. 

******* 

[57] Knight’s (British) patent No. 24,522 issued in 
1904 was marked for identification as Plaintiff’s Exhibit 
No. 23-A. 

Q. I now ask you to turn to Plaintiff’s Exhibit No. 24, 
the Carr patent, and ask if you have had made up in your 
plant an embodiment of the pleater of what is called the 
curtain suspension hook in Carr, as shown particularly in 
Figures 1 and 2? A. I did. 

Q. Is this it? A. Yes, that is it. 
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Q. In making up these physical embodiments of what 
is shown in the drawings, did you also at my request make 
the fingers long enough to be put into the tape of the 
plaintiff in this case? A. I did. 

Q. In other words, you increased the length so that 
they would fill the pocket? A. Yes, sir. 

Q. But otherwise the proportions are the same? A. 

Yes. 

[58] Device (physical) of Figures 1 and 2 of draw¬ 
ings of the Carr patent was marked for identification as 
Plaintiff’s Exhibit No. 24-A. 

Q. Did you also at my request make up a specimen or 
exemplifying physical embodiment of the device shown in 
Figures 4 and 5 of the British patent to Ashwell, which is 
Plaintiff’s Exhibit No. 25? A. I did. 

Q. And is this the device? A. It is. 

Device (physical) of Figures 4 and 5 of drawings of 
Ashwell patent was marked for identification as Plaintiff’s 
Exhibit No. 25-A. 

Q. Did you also make up similarly a physical embodi¬ 
ment of the device shown in Figures 1 and 2 of this same 
Ashwell patent? A. I did. 

Q. And is this the device? A. It is. 

[59] Device (physical) of Figures 1 and 2 of draw¬ 
ings of Ashwell patent was marked for identification as 
Plaintiff’s Exhibit No. 25-B. 

Q. Did you also make up a physical embodiment of 
the device shown in Figures 2 and 3 of the Jantzen patent, 
which is Plaintiff’s Exhibit No. 26? A. I did. 

Q. And is this the device? A. It is. 

Device (physical) of Figures 2 and 3 of drawings of 
Jantzen patent was marked for identification as Plaintiff’s 
Exhibit No. 26-A. 

Q. Did you also similarly make up a physical embodi¬ 
ment of the device, that is the metallic hook part, shown 
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in the drawings of the British patent to Charlton, which 
is Plaintiff’s Exhibit No. 29? A. I did. 

Q. And is this the device you so made up? A. It is. 

[60] Device (physical) of Figure 2 of drawings of 
Charlton patent was marked for identification as Plain¬ 
tiff’s Exhibit No. 29-A. 

Q. Did you also make up a physical embodiment of the 
pleater as shown in the drawings of the Steiner patent, 
which is Plaintiff’s Exhibit No. 31? A. Yes. 

Q. And is this the device? A. Yes, that’s it. 

Device (physical) of Figure 4 of drawings of Steiner 
patent was marked for identification as Plaintiff’s Exhibit 
No. 31-A. 

Q. Did you also make up a physical embodiment of 
the device shown in Figure 8 of the patent issued to George 
F. French, No. 2,183,188, which is Plaintiff’s Exhibit No. 
32? A. Yes. 

Q. And is this the device? A. That’s it. 

[61] Device (physical) of Figure 8 of drawings of 
the French patent, No. 2,183,188, was marked for iden¬ 
tification as Plaintiff’s Exhibit No. 32-A. 

Q. Did you also make up a pleater which is the physi¬ 
cal embodiment of the device shown in Figure 42 of the 
Roger French patent, No. 2,252,070, which is Plaintiff’s 
Exhibit No. 34? A. Yes. 

Q. Is this the device? A. Yes. 

Device (physical) of Figure 42 of the drawings of 
French patent, No. 2,252,070, was marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 34-A. 

Q. Did you also make up another exemplification of 
the same device of Figure 42 of this French patent, Plain¬ 
tiff’s Exhibit No. 34, but in which the outer fingers were 
made longer, namely, as long as the inner fingers? A. Yes. 

Q. Is this the device? A. That’s it. 
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[62] Device (physical) of Figure 42 of drawings of 
French patent, No. 2,252,070, but with the length of the 
two outer fingers increased to equal that of the inner 
fingers, was marked for identification as Plaintiff’s Ex¬ 
hibit No. 34-B. 

Q. Did you also make up a physical embodiment of 
the device shown in Figure 4 of Perlmutter’s patent, No. 
2,512,376, which is Plaintiffs Exhibit No. 36? A. Yes. 

Q. Is this the device? A. It is. 

Device (physical) of Figure 4 of drawings of Perl- 
mutter patent, No. 2,513,376, was marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 36-A. 

Q. Did you also make up a device, which is a physical 
embodiment of the device shown in Solomon’s patent, No. 
2,524,403, which is Plaintiff’s Exhibit No. 37? A. Yes. 

Q. And is this the device? A. Yes. 

[63] Device (physical) of drawing of Solomon patent. 
No. 2,524,403, was marked for identification as Plaintiff’s 
Exhibit No. 37-A. 

Q. Did you also make up a physical embodiment of the 
pleater device, as shown in the drawings of Perlmutter’s 
patent, No. 2,553,272, which is Plaintiff's Exhibit No. 38, 
particularly the modification indicated in Figure 5 of this 
patent? A. Yes. 

Q. And is this the device you made up? A. Yes. 

Device (physical) of Figure 5 of drawings of Perl- 
mutter patent, No. 2,553,272, was marked for identifica¬ 
tion as Plaintiff’s Exhibit 38-A. 

Q. I show you two devices and ask you if you can tell 
us whether these are true physical exemplifications, physi¬ 
cal embodiments, of the wire hook, which is designated 
generally by the reference numbered 14, in Figures 4 and 
5, [64] and also the other figures*of the Vance patent, 
which is Plaintiff’s Exhibit No. 30? A. Yes, with the ex¬ 
ception that they have the offset in addition to what the 
drawing shows. 
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Q. And they are two different sizes? A. That’s right. 
Q. But are they substantially the same? A. They are 
substantially the same as shown on the drawing. 

Device (physical) of Figure 5 of drawings of the 
Vance patent (3^ inches long) was marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 30-A. 

Device (physical) of Figure 5 of drawings of the 
Vance patent (2 1 /t inches long) was marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 30-B. 

[66] Q. Mr. Polkosnik, have you examined the Lou¬ 
don patent here in suit? A. Yes. 

Q. Have you also examined the prior patents of which 
you made these physical embodiments? A. Yes. 

Q. Are you familiar with the devices and construction 
shown in the Loudon patent? A. Yes. 

Q. And are you also familiar now with the devices 
shown in these patents of which you made these physical 
embodiment? A. Yes. 

Q. Would you state whether the differences, if any, 
between the hook, or I guess what is called the pleater in 
the Loudon patent, and the device shown in the Ashwell 
patent are such as would have been obvious to a person 
skilled in the art prior to December 29, 1949? 

MR. CONNER: Objection, Your Honor. I don’t 
believe this witness has been qualified as a man skilled 
in the drapery art, and I don’t think that he ought 
to be permitted to answer a very controversial opinion 
question. 

[67] I believe that the information which is sought 
relates to a question which the Court alone can decide. 

THE COURT: The Court thinks that is a ques¬ 
tion for the Court. 

******* 

[68] MR. KALISH: I will qualify this witness 
a little further, then, if I may. 

THE COURT: Yes. 
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Q. Have you ever manufactured drapery pleaters out 
of wire? A. Yes. 

Q. And how long have you been doing that? [69] 
A. Some three to four years. 

Q. And in connection with your manufacture of these 
drapery pleaters, have you had occasion to familiarize 
yourself, from a practical standpoint, with the problems 
in the pleating and hanging of draperies? A. Yes, I have. 

Q. And have you also during this time filed in the 
United States Patent Office a patent application on a 
drapery pleater? A. I have. 

Q. And is that the patent application of the drapery 
pleater which is Plaintiffs Exhibit 9 in this case? A. Yes. 

MR. KALISH: I renew my question. I think the 
witness is eminently qualified, but I submit he would 
be qualified if he had never been in the drapery pleater 
manufacture. 

MR. CONNER: Your Honor, the statute which 
my very capable opponent referred to a moment ago 
states that the patent is invalid if the invention covered 
thereby would have been obvious to one having ordi¬ 
nary skill in the art at the time the invention was 
made. 

I believe he said he commenced the manufacture 
of drapery pleater hooks four years ago. The invention 
in question was made in 1945. 

[71] MR. KALISH: I am offering this witness as 
an expert to testify, and he was in the metal manu¬ 
facture as early as 1919, which is early enough. This 
application was filed in 1949. By that time he was in 
the metal manufacture for 30 years, and in those 30 
years he learned something about metal forming. 

THE COURT: Then you don’t think that the art 
that is mentioned is the art of making articles of this 
character and for the purpose for which they are in¬ 
tended by a general art? 
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MR. KALISH: So far as the metal part is con¬ 
cerned, it relates to metal forming. In so far as it 
relates to drapery, this man has familiarized himself 
with drapery for the last three years, and in the last 
three years he learned what it takes to make drapery. 
Now, he can apply that knowledge to say to the Court 
whether it would have been obvious to a person skilled 
in the art prior to December, 1949, to make this or 
that change in the pleater. That is my position. 

THE COURT: Objection sustained. 

[72] CROSS-EXAMINATION BY MR. CONNER: 

Q. Mr. Polkosnik, I wish you would take this patent 
to Knight, that is the British patent No. 24,522, which is 
in evidence as Plaintiff’s Exhibit No. 23, and if you please, 
sir, compare it with this hook, which is in evidence as Plain¬ 
tiff’s Exhibit No. 23-A, and point out to the Court the 
differences between that hook and what is shown in the 
patent. 

THE COURT: Now, when you speak of the hook, 
you mean the whole device? 

MR. CONNER: Yes, sir. I believe Mr. Kalish 
has used the expression, the “pleater”. 

THE COURT: But you mean the whole device? 

MR. CONNER: Yes, sir. 

[73] A. The patent speaks of three claws arranged 
in a triangular fashion from which a hook is projected. 
This has three claws in a triangular fashion, and this has 
a hook here. Consequently it answers the requirements of 
the description of the patent, and it is long enough here 
to intermember with the tape that is on the market today, 
a wide piece of tape. Maybe the proportions are not exactly 
the same as the patent, but the elements of the drawings 
of the patent are in this hook. 

Q. Where do you find in the patent drawings three 
fingers? A. “Three claws arranged in triangular form”? 
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Q. Is that shown in the patent drawing? A. Yes, it is. 
There is one finger here (indicating) and then two here 
in this view, and the side view shows one and two here. 
There are three fingers there. 

Q. When you say there are three fingers, which of 
the figures of the patent are you referring to, sir? Both 
Figures 2 and 3? A. Both Figures 2 and 3. These draw¬ 
ings, together with a description indicate that there are 
three fingers; that there is one here, one back of that, and 
a third one here—that is those looking at it—and in this 
other view [74] with the short one stopping off here with 
the third one. 

Q. Are all three fingers shown in the drawing? A. 
They are, yes. 

Q. You refer to Figure 3? A. Figures 2 and 3. It is 
difficult with one of these figures to ascertain exactly what 
is shown, but with the description and the figures it is 
readily seen that they refer to three fingers. 

Q. Are those fingers identified by reference numerals 
or letters in the figures of the drawings? A. D, E, and F. 

Q. The three fingers of this hook. Exhibit 23-A, I 
believe you said are made substantially longer than the 
fingers of the hook of the patent drawing, is that correct? 
A. Yes. 

Q. Who told you to make them longer? A. Mr. Kalish. 

Q. And you followed his instructions and not merely 
the disclosure of the patent? A. So far as size is concerned, 
yes, I followed his instructions. 

Q. Will you compare the hook, Plaintiff’s Exhibit No. 
23-A, with the figures of the drawings of Plaintiff’s Ex¬ 
hibit No. 23, and compare the spacing between the fingers 
of the hook in the drawing with the spacing between the 
fingers of [75] the specimen hook, Plaintiff’s Exhibit No. 
23-A? A. I am sure I don’t know what you are referring 
to, actually. We have made no attempt to scale a drawing 
on an old patent in order to get the spacing exactly the 
same as it is on that sketch or drawing, which at best is 
probably a free-hand drawing, which is only an assump- 
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tion on my part; but we spaced those fingers so that they 
would answer the description as brought forth in the patent 
and yet conform to the drawing in so far as a general over¬ 
all idea is concerned. My conception of the patent drawing 
is that it is not necessarily a working drawing where every¬ 
thing has to be scaled to exact dimensions as shown in that 
drawing and proportioned to that extent. I have always 
understood a patent drawing to be something to disclose 
an idea and to disclose a method, or to disclose something 
that could be altered in manufacture to meet the require¬ 
ments as they came up in trade. If you needed something 
longer you made it longer, you made it wider, or you made 
it narrower. 

[76] I ask the witness again to state whether or not 
the fingers of the hook, Plaintiffs Exhibit No. 23-A, are 
not more closely spaced than the fingers of the drawing 
of Figure 2 of the patent, Plaintiff’s Exhibit No. 23. A. 
Yes, they are. 

Q. Who told you to space those fingers more closely? 
A. No one. I simply told the mechanic to make these fingers 
roughly three and three-eighth inches long, and gave him 
this patent paper. When he came back he probably took the 
spacing that he thought was on the drawing paper by ex¬ 
tending the fingers, and the result is what we have here. 
The spacing is slightly different than this; also in that you 
might argue that this is an equilateral triangle, but it says 
nothing about an equilateral triangle in the description, 
and we took the method of making it by the easiest way. 

[78] Device (physical) of Figures 2 and 4 of draw¬ 
ings of the Knight patent was received in evidence as Plain¬ 
tiff’s Exhibit No. 23-A. 

Q. I hand the witness the Carr patent No. 834,188, 
which is in evidence as Plaintiff’s Exhibit No. 24, and the 
specimen hook which has been offered in evidence as Plain¬ 
tiff’s Exhibit No. 24-A, and ask the witness to compare the 
showing of the patent with the hook. A. This hook, again, 
is merely lengthened. In all other respects it conforms to 
the patent drawing. 
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Q. When you say it is lengthened, do you mean that 
the fingers themselves are lengthened? A. That is right. 

Q. Is that the only difference which the witness notes 
between the shape of the hook and the disclosure of the 
patent? A. That is the only difference, the difference in 
proportion, due to the lengthening of this hook. 

Now, this hook may be longer than that; this radius 
here may be smaller than that. 

Again, I say those drawings have no dimensions to 
show exactly what those radii should be. 

[79] Q. How did you know what the radii should be? 
How did you select those? A. I gave them to a mechanic 
and told him to make this three and three-eighths inches 
long, and to go ahead and make this hook about a quarter 
in diameter so that it could possibly hang over a drapery 
pole, as I assume that’s what they wanted to do with that 
hook in those days. As I told you before, the only instruc¬ 
tions were, make this three and three-eighths inches; here 
is the drawing—and in fact the drawing is on the table 
that I used, and the pencil mark instructions are still on 
the drawings. 

Q. The spacing of the fingers of this specimen hook, 
Plaintiff’s Exhibit No. 24-A, is closer than the spacing of 
the fingers of the hook shown in Figures 1 and 2 of the 
patent, Plaintiff’s Exhibit No. 24, is it not? A. I won’t 
say that they are closer. The proportion is different. If I 
were to cut these down to a half inch in length and turn 
the ends over and make this short here, it would be very 
much like this drawing here. The fact that you lay that 
on there—after all, even a blueprint is not scaled for dimen¬ 
sions due to changes for contraction and expansion. These 
I certainly shouldn’t scale for dimensions. 

Q. Is it your understanding that the figures of the 
[80] patent are shown at reduced scale? A. Yes. 

Q. And if you wanted to make a device as shown in 
the patent, you would increase all the dimensions in the 
same proportion, would you not? A. Not necessarily. 

Q. Will you please compare the spacing of the fingers 
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of that specimen hook with the spacing of the fingers in 
Figure 1, and state which is greater? A. Figure 1 is 
greater than the hook. 

Q. But if you were to scale up then the scale of the 
drawings in making the hook you would normally make 
the spacing greater and not lesser, would you not? A. Not 
necessarily. 

Q. Do you mean when you make something which is 
shown at a small scale in a patent drawing you normally 
make some of the dimensions smaller than they are shown 
in the drawing? A. Possibly. 

Q. Under what circumstances would you do that? 
A. Under circumstances where the mechanical function 
of the item requires that parts fit in a certain way, whereas 
a drawing in a patent merely shows the conception of an 
idea of how the parts should function, and not what would 
make them operate well in actual use. I mean, I have had 
to do with a good many patent [81] drawings and I have 
myself, and never have I seen a patent drawing that was 
an exact drawing of the item that we eventually made. 

Q. And in making this group of specimen hooks, as I 
understand it you varied from the dimensions of the patent 
drawings where you felt it desirable to do so for some 
reason? A. That is right, desirable to do so for the pur¬ 
pose of fitting it into a tape with pockets so as to be able 
to demonstrate these in a pocket such as is used on the 
pleater tape. 

Q. And this hook, Plaintiff’s Exhibit No. 24-A, does 
not have the same size and relative dimensions as the hook 
of the patent. Plaintiff’s Exhibit No. 24, does it? A. No, 
it doesn’t. 

THE COURT: . . . Plaintiff’s Exhibit No. 24-A is 
received. 

[82] The device (physical) heretofore marked for 
identification was received in evidence as Plaintiff’s Ex¬ 
hibit No. 24-A. 

Q. I hand the witness a copy of the Perlmutter patent 
No. 2,512,376, which is in evidence as Plaintiff’s Exhibit 
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No. 36, and the specimen hook which has been offered in 
evidence as Plaintiff’s Exhibit No. 36-A, and ask the wit¬ 
ness to compare the specimen hook with the disclosure of 
the patent, and point out to the Court the differences in 
shape and relative proportions. A. There are no differ¬ 
ences in shape between Figure 4 and this specimen, other 
than such as might occur due to the inaccuracies of hand 
bending. For instance, one end is slightly longer than the 
other here, whereas this indicates that the ends are prob¬ 
ably the same length. Other than that there are no differ¬ 
ences whatever in those two that I can see. 

Q. Will the witness please examine closely Figure 4 
of the patent, which I assume, is the figure of the patent 
to which he has been referring? Is that correct? A. That 
is right. 

Q. And please tell the Court what ratio exists between 
the spacing from the top of the hook, or the pleater, to the 
top of the fingers, and the spacing from the top or [83] 
supporting portion of the hook to the bottom of the pleater. 
A. This is in ratio of probably five to one, one-fifth of the 
pleater above the hook; four-fifths or five-sixths below the 
top of the hook or the bite of the hook. 

Q. I now ask the witness to examine the hook, Plain¬ 
tiff’s Exhibit No. 36-A, and state what that ratio is in 
the pleater. A. Three to one. 

Q. In other words, in terms of relative proportions, 
the hook, Plaintiff’s Exhibit No. 36-A, does not conform 
to the disclosure of Figure 4 of Plaintiff’s Exhibit No. 36? 
A. I don’t know; there is a visual comparison there. There 
are no dimensions on this figure; they tell me that it is in 
a certain ratio. If you mean that this is slightly lower 
than this on the drawing, you are correct; it is slightly 
lower than this point, but I can assure you that is entirely 
a mechanic’s conception of what this drawing disclosed, 
what this drawing disclosed, and his idea of where it should 
be. There were no dimensions set. He simply bent it up, 
and there it is. 

THE COURT: . . . Plaintiff’s [84] Exhibit No. 36-A 
is received. 
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Device (physical) of Figure 4 of drawings of Perl- 
mutter patent was received in evidence as Plaintiffs Ex¬ 
hibit No. 36-A. 

Q. I now hand the witness the Steiner patent, No. 
2,012,734, which is in evidence as Plaintiff’s Exhibit No. 
31, and the specimen hook which has been offered in evi¬ 
dence as Plaintiff’s Exhibit No. 31-A, and ask the witness 
to compare that hook with the disclosure of the patent. 
A. Well, as I understand, this calls for a pleater hook, a 
fixture for curtains as it is called, which consists of four 
prongs, two of which are relatively shorter than the others. 
I found nothing telling me exactly how much shorter those 
hooks should be, and again, we made the length of the long 
hook such as it would fit the tape, and shortened these 
hooks in such a manner that we felt that it was covered 
by the wording of the patent as a layman might read it. 
Now, I am not a patent attorney. 

Q. What wording of the patent do you refer to spe¬ 
cifically? A. Well, if I can find it here: 

“The prongs 11 are disposed adjacent the ends of 
the body 10 and are comparatively long, while the other 
set of prongs 12 are disposed between and in [85] 
substantially spaced parallel relation to the compan¬ 
ion set of prongs 11, and are somewhat shorter than 
the latter.” 

Q. The fingers of this hook, Plaintiff’s Exhibit No. 
31-A, are more closely spaced than the fingers of the hook 
shown in the patent, Plaintiff’s Exhibit 31, are they not? 
A. Possibly. 

Q. Are they or are they not? A. The fingers are not 
all equally spaced. Two outside fingers are spaced closer 
together than the two inside fingers. 

Q. Are any of the fingers spaced at the base of the 
hook as far apart as the fingers at the base of the hook 
shown in the Steiner patent, Plaintiff’s Exhibit No. 31? 
A. I don’t know. 
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Q. Can you make a comparison, please, sir? A. Again, 
there are no dimensions for me to compare it with. The 
objects of the invention are what we are interested in, and 
in fact we would not follow the exact shape of the bottom 
with the radii on the outside because that seemed to be 
immaterial to a hook of this kind. The proportion here 
and the proportion there are merely those of a photostatic 
reproduction, or a printed reproduction, and I don’t per¬ 
sonally believe they apply to [86] this. 

Q. And you took the disclosure of this Steiner patent 
and changed it to suit it to the environment of the plain¬ 
tiff’s case and the defendant’s tape, is that correct? A. Yes. 

Q. Do the fingers of this specimen hook, Plaintiff’s 
Exhibit No. 31-A, flare outwardly or are they parallel? 
A. Flare outwardly and intentionally and here they are 
parallel, sir. 

Q. You have bent the hook parallel? A. I have bent 
the hook parallel. 

THE COURT: . . . Plaintiff’s Exhibit No. 31-A is 
received. 

Device (physical) of Steiner patent was received in 
evidence as Plaintiff’s Exhibit No. 31-A. 

Q. I hand the witness a copy of the French patent 
No. 2,252,070, which is in evidence as Plaintiff’s Exhibit 
No. 34, and a copy of the specimen hook which has been 
offered in evidence as Plaintiff’s Exhibit No. 34-A, and 
[87] ask the witness whether or not in the hook, Plaintiff’s 
Exhibit No. 34-A the hook portion, that is the portion which 
extends outwardly from the remainder of the hook, and 
is generally curved, extends downwardly below the lower 
end of the remainder of the pleater. A. It does not. 

Q. I ask the witness which of the various drawings 
of the patent, Plaintiff’s Exhibit No. 34, this specimen 
hook, Plaintiff’s Exhibit No. 34-A is designed to represent. 
A. It is designed to represent the functions of the hook 
in Figure 42. The functional part of this hook is copied 
as best could be visually from the drawing shown there. 
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Q. Will the witness please examine Figure 42 of 
the patent, Plaintiff’s Exhibit No. 34, and state whether 
or not the end of the hook portion extends substantially 
below the remainder of the pleater? A. Yes, sir, it does. 

Q. Does the witness understand the relationship, if 
any, between Figure 38 and Figure 42 of this patent, 
Plaintiff’s Exhibit No. 34? A. Figure 38 refers to Figure 
37 rather than to Figure 42. It is a projection of this hook 
here, not the one that we are discussing. 

Q. So there is no relationship between Figure 38 and 
[88] Figure 42? A. No. 

Q. Does the witness understand the purpose of the two 
side fingers in this hook, Plaintiff’s Exhibit No. 34-A, which 
is said to correspond with Figure 42? I refer to the side 
fingers which have eyes at their upper end. A. Yes, those 
are to be sewn to the drape so that the hook will not fall off. 

Q. In other words, this is what is known in the trade 
as a sew-on hook? A. No, it is not. This hook pinches the 
tape between the two prongs. This, as I understand it, 
merely gives additional formation to the drape and keeps 
the hook from falling out of the drape. 

Q. But it is adapted to be sewn on the drapery, is that 
correct? A. I suppose so. 

THE COURT: . . . Plaintiff’s■ Exhibit No. 34-A is 
received. 

Device (physical) of French patent, No. 2,252,070, 
was received in evidence as Plaintiff’s Exhibit No. 34-A. 

[89] Q. I now hand the witness the specimen hook 
which has been offered in evidence as Plaintiff’s Exhibit 
No. 34-B, and ask him what that specimen hook is intended 
to be representative of. A. That hook represents what type 
of mechanism we have when we extend the two side prongs 
to the same length as the center prongs. It is not covered 
by drawings here. It is simply an extension of the prongs, 
taking the mechanical liberty that we quite frequently do. 
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Q. Whose idea was it to make a hook of this type with 
elongated side arms? A. Mr. Kalish. 

Q. That is, you merely followed his instructions? A. 

I did. 

Q. And not the disclosure of the patent? A. I said 
there was nothing in the disclosure to cover that. 

MR. KALISH: I think I stated that that was 
intended to show Figure 42 of this same French patent, 
with the two outer arms extended to the same height. 

I stated it when I offered it. There was no question 
about that. 

MR. CONNER: This Plaintiff’s Exhibit No. 
34-B is objected to on the ground that it is not, and is 
not even intended to be representative of anything 
shown in the prior [90] art patents and has no rele¬ 
vance to the issues in this case. 

THE COURT: How is it relevant? j 

MR. KALISH: It is relevant because it is simply 
Figure 42 of the Roger French patent with the two 
arms extended merely to fit the width of the existing 
tape, the tape in the patent drawing being a very 
narrow tape and we use a very wide tape. That’s all 
it is. The construction is otherwise identical and it 
is for the purpose of showing to the Court what hap¬ 
pens when you lengthen an arm, that’s all. There is 
no intent to represent anything but Figure 42 with 
the arms lengthened. 

THE COURT: The objection is sustained. What 
is that number? 

MR. CONNER: Plaintiff’s Exhibit No. 34-B, 
Your Honor. 

THE COURT: Yes. Plaintiff’s Exhibit No. 34-B, 
the objection to that is sustained. 

Q. I ask the witness to refer to the Jantzen patent, 
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No. 1,087,771, which is in evidence as Plaintiff’s Exhibit 
No. 26, and to examine this specimen device which has been 
offered in evidence as Plaintiff’s Exhibit No. 26-A, and state 
which of the figures of the patent, if any, that device is 
intended to be representative of. A. Figures 2 and 3. 

[91] Q. The device shown in Figure 2 has four arms, 
does it not? A. Yes. 

Q. Two of which project downwardly and generally 
in an arcuate fashion, and the other two of which project 
upwardly to form a V, is that correct? 

The two lower arms of this device, Plaintiff’s Exhibit 
No. 26-A, are much more closely spaced than the corre¬ 
sponding arms of the device shown in Figure 2, are they 
not, and look very much like a pair of parentheses, do they 
not? A. Proportionately they are closely spaced, yes. 

Q. Whereas the two lower arms of the device in Figure 
2 are fanned out at a much greater angle and more nearly 
approach different segments of a circular arc, is that cor¬ 
rect? A. Yes. 

Q. The two upper arms of this device, Plaintiff’s Ex¬ 
hibit No. 26-A, are not fanned out at nearly as great an 
angle as the two upper arms of the device shown in Figure 
2, are they? A. No. 

[92] THE COURT: . . . Plaintiff’s Exhibit No. 26-A 
is received. 

Device (physical) of Jantzen patent was received in 

evidence as Plaintiff’s Exhibit No. 26-A. 

******* 

Q. Mr. Polkosnik, as I understand your testimony 
yesterday it was that in making a number of these speci¬ 
men pleater-hooks which have been offered in evidence as 
Plaintiff’s Exhibits 22-A to 37-A, you intentionally de¬ 
viated in certain dimensions and proportions from the dis¬ 
closures of the prior art patents, and I understand that 
you did this on express instructions from the plaintiff’s 
attorney, is that correct? A. You asked me why I made 
the prongs a certain length, and I told you that was because 
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Mr. Kalish instructed us to make them that length so that 

they would fit the tape. 

******* 

[96] Q. Do you recall exactly what his instructions 
were? A. To make the portions of the hook that could 
enter the tape approximately three and three-eighths of 
an inch long. 

******* 

Q. Did you have available a specimen of that tape? 
A. Yes. 

Q. Did you have available also a specimen of the 

plaintiff’s pleater-hook? A. Yes. 

******* 

Q. When were these specimen pleater-hooks made? 
A. Last Monday. 

Q. At the time you made these specimen pleater-hooks, 
did you know of the pendency of this suit? A. Yes. 

[97] And did you know that you were making these 
specimen hooks for the purpose of this suit? A. Yes. 

Q. In your testimony yesterday, as I understand it, 
you stated that your company had been manufacturing 
pleater-hooks for the past three or four years, is that 
correct? A. That is correct. 

Q. Has your company manufactured any pleater- 
hooks for the plaintiff? A. Yes. 

Q. When did it commence manufacturing pleater- 
hooks for the plaintiff? A. Some three-odd years ago; three 
and a half years ago, I think. 

Q. To refresh your recollection, I call your attention 
to the fact that the complaint in this action alleges that 
the plaintiff commenced the manufacture of pleater-hooks 
in December of 1952. Is that when you commenced manu¬ 
facturing pleater-hooks for the plaintiff? A. This particu¬ 
lar type, yes. 

Q. Had you manufactured any pleater-hooks for the 
plaintiff previous to that time? A. Yes. 

Q. What type of hooks were they? A. They were an 
entirely different type of hook for [98] drawing together 
the tape, working from the side of the tape rather than 
across the tape. 

******* 
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Q. This previous type of hook that you speak of as 
being manufactured by you for the plaintiff previous to 
December, 1952, was of an entirely different type than 

Plaintiff’s Exhibit 8, was it not? 

******* 

[99] A. It was different. 

Q. Has your company manufactured pleater-hooks for 
any company other than the plaintiff? A. No. 

Q. Does your company manufacture all of the pleater- 
hooks sold by plaintiff, so far as you know? A. So far as 
I know, yes. 

Q. How many pleater-hooks has your company manu¬ 
factured for the plaintiff since December, 1952? 

******* 

[101] THE WITNESS: I can’t tell you how many 
we have manufactured. We have manufactured a large 
quantity of them. 

Q. More than a milion? A. Yes, more than a million. 

Q. More than ten million? A. More than ten million. 

Q. As many as twenty-five million? A. No. That is 
I am remembering quantities. I haven’t the figures in front 
of me to justify me being absolutely sure of the quantities. 
Now, just what they are, I believe it is more than ten 
million and I believe it is less than twenty-five million. It 
is in that general category—whether it’s nine, I can say. 

Q. When your company commenced manufacturing 
pleater-hooks for the plaintiff, did you have available for 
your inspection a sample of the pleater-hooks which were 
made by someone else prior to that time? A. For my in¬ 
spection a hand-made sample of a pleater-[102] hook was 
furnished me by my customer. 

Q. Is that the only pleater-hook you saw prior to the 
time you commenced manufacturing? A. Prior to the time 
I commenced manufacture, yes. 

Q. And you never saw a pleater-hook prior to that 
time? A. Yes. I have probably seen pleater-hooks; I couldn’t 
say I haven’t seen any pleater-hooks. I have seen wire of 
all different types and for all purposes, whether it is for 
pleater-hooks or not; I might have run across a pleater- 
hook and not known what it was, years ago. 


B. L. PolkosniJc (cross) 


41a 


Q. But you have no specific recollection of having seen 
any particular pleater-hooks prior to that time? A. No. 
I will modify that—of this type. 

As I said before, we had manufactured pleater-hooks 
for the plaintiff prior to that time, of an entirely different 
character. 

[103] The device heretofore marked for identification 
was received in evidence as Plaintiff’s Exhibit No. 22-A. 

The devices heretofore marked for identification were 
received in evidence as Plaintiff’s Exhibits 25-A and 25-B. 

The device heretofore marked for identification was 
received in evidence as Plaintiff’s Exhibit No. 29-A. 

[104] The device heretofore marked for identification 
was received in evidence as Plaintiff’s Exhibit No. 32-A. 

The device heretofore marked for identification was 
received in evidence as Plaintiff’s Exhibit No. 37-A. 

The device heretofore marked for identification was 
received in evidence as Plaintiff’s Exhibit No. 38-A. 

The devices heretofore marked for identification were 
received in evidence as Plaintiff’s Exhibit Nos. 30-A and 
30-B. 


[105] REDIRECT EXAMINATION BY MR. KALISH: 

Q. This other pleater-hook, which you manufactured 
for plaintiff, that was made of wire also? A. It was. 

Q. And was it a device which was to pleat the dra¬ 
peries with or without being sewn to the draperies? A. 
Without being sewn to the draperies. 

Q. Just being slipped into a tape? A. Yes. 

MR. KALISH: I would like to ask Your Honor’s 
reconsideration of the earlier ruling as to this wit¬ 
ness’ qualifications to testify as to what would have 
been obvious or unobvious to persons skilled in the art, 
in view of the examination of this witness by Mr. 
Conner in connection with the Roger French patent, 
in which I think Mr. Conner well qualified the witness 
by asking him to interpret the use and purpose of the 
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Figure 42 device of this Roger French patent; and 
also on the examination by Mr. Conner of this witness 
concerning the extent of his activities in the matter 
of pleater-hooks. 

And I submit that on Mr. Conner’s examination 
this witness is now eminently qualified to testify as 
to whether the differences between one structure and 
another would have been obvious to persons skilled in 
the art, in the drapery [106] art, in the wire-forming 
art, in December of 1949. 

THE COURT: I am not aware that the witness 
has even testified that he was aware of what was com¬ 
mon practice in the art— 

MR. KALISH: Well, let me ask the witness one 
other question, perhaps. 

THE COURT: —and how far back his knowledge 
of that would go. 

He has only testified to his own experience. That 
isn’t the art that they are talking about, is it? — one 
man’s information. 

MR. KALISH: Well, I think it is, but it is for 
Your Honor to say. 

i I submit that a man with his background can 
testify as to whether it would or would not have been 
obvious to a person skilled in the art to have made 
one change or another. 

THE COURT: You may question him if you care 
to. I am not prepared to reverse my ruling without 
some qualification of the witness. 

By MR. KALISH: 

Q. Mr. Polkosnik, have you made a study of the prior 
patents which have been here introduced in evidence as 
Plaintiff’s Exhibits 22 to 38, inclusive? A. Yes. 

[107] Q. Have you read them thoroughly? A. Yes. 
Q. Do you understand them? A. Yes. 
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Q. Do you understand the devices disclosed therein, 
and their use, as indicated in these patents? A. Yes. 

Q. I ask you to turn to Plaintiff’s Exhibit No. 23, 
which is the British patent to Knight, of 1904, and ask 
you to state what the significance is of having the hook 
part of the device, namely, the part that is to be put over 
a curtain rod, or a traverse rod, what the significance of 
the positioning of that hook is in relation to the pocket¬ 
entering finger, namely, whether it is high or low. What 
does that mean in practical use? A. Well, to me it means 
that the portiere, or drape, is hung on a rod below the rod 
and the hook is made high enough so that the rod will clear 
the top of the drape. 

Q. Do you in your manufacture of pleater-hooks for 
plaintiff place the hooks at different heights in relation 
to the pocket-entering fingers? A. We do. 

Q. And the examples that have been produced here 
as Plaintiff’s Exhibits 8 and 9 show the hook, that is the 
bite of the hook, approximately midway of the length of 
the finger. [108] Now, in what other place do you place 
these hooks in your manufacture? A. Near the end of the 
finger and also midway between the end of the finger and 
the center of the finger. In other words, we have three 
positions 

Q. And why do you make those three different kinds 
of hooks, namely, with the bite of the finger about the 
center of the hook, at the top of the hook, and the point 
midway between those two positions? A. The position of 
the bite depends on the way the drape is to be used. If the 
traverse rod is attached to the ceiling, or near the ceiling, 
the hook has to be near the end of the finger so that the 
top of the drape will clear the ceiling. If the rod is on the 
window, and there is sufficient room above the rod and it 
is desirable to cover part of the woodwork with the drape, 
the hook is lower down. If there is another condition where 
it is midway between those two, we give them another 
option of a third position on the hook. 

Q. In other words, it is merely a matter of the style 
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drape? A. Merely a matter of the style and what the person 
wishes to accomplish with a drape. 

Q. In order words, the nature of the installation? 
[109] A. That is right. 

Q. Would it or would it not be obvious for a person 
skilled in the art to lower the bite of the hook of Knight’s 
pleater to a position below the top of the finger? A. Yes. 

MR. CONNER: I object to that question, Your 
Honor, as calling for an opinion on the part of the 
witness, for which he has not been qualified. 

THE COURT: I don’t think he has qualified 
himself to express that opinion. 

By MR. KALISH: 

Q. May I ask you this: Would the placing of the bite 
of the hook, in the Knight device, in the Knight pleater, 
to a point below the top of the finger, produce an unexpected 
result? A. No. 

MR. CONNER: I object to that question, Your 
Honor, on the ground that this calls for an opinion as 
to whether a result would be expected or unexpected, 
and this witness has not been qualified. 

MR. KALISH: I think he is certainly qualified 
to tell whether the result would be unexpected. 

THE COURT: Sustained. 

MR. CONNER: I believe the answer got in the 
record, Your Honor. The answer will be stricken along 
with [110] the question? 

i THE COURT: Well, it may go out. 

MR. KALISH: I would then have to withhold 
my further examination of this witness, in view of 
Your Honor’s ruling, because if it is Your Honor’s 
view that he is not qualified to express any opinion 
on the matter of obviousness— 
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THE COURT: He has qualified himself only by 

showing that he manufactured for one customer cer¬ 
tain hooks, or pleaters. He hasn’t shown at all whether 

he has the general knowledge of the art. 

MR. KALISH: That will be all. 

MR. CONNER: I have one additional question. 

RECROSS-EXAMINATION BY MR. CONNER: 

Q. Mr. Polkosnik, I want to clear up one thing. As 
I understand your testimony, it is that you first commenced 
manufacturing pleater-hooks about three or four years ago, 
and that you manufactured a different type of pleater-hook 
than the one here involved prior to December, 1952. As I 
understand it then, this different type of pleater-hook, 
about which you have spoken, was not manufactured by 
you at any time prior to three or four years ago; is that 
correct? A. 1950 or 1951 would be the date when the hooks 
were manufactured; probably 1950. 

m ***** * 

[111] STANLEY R. GREEN was called as a witness 
by the plaintiff. 

DIRECT EXAMINATION BY MR. KALISH: 

• •****• 

Q. And what is your present occupation? A. I have 
a drapery fabric store on Rockville Pike, between Bethesda 
and Rockville. 

Q. Is that a retail store? A. Yes. 

Q. And in that store do you handle what is commonly 
called drapery hardware? A. Yes, we do. 

Q. A complete line? A. Everything that the customer 
would need to make [112] draperies. 

Q. How long have you had this store? A. Just short 
of two years. 

Q. Have you had any experience in the drapery field 
prior to having this present store? A. Yes. 

Q. Will you go back to the beginning of your drapery 
experience? A. In 1937 I was an assistant buyer at R. H. 
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Macy Company in New York, in their drapery fabric de¬ 
partment. 

Q. By the way, did they handle a line of drapery 
hardware as well? A. Yes, they do, very extensive. 

Q. When you speak of the drapery fabric department 
does that always mean that they handle the hardware as 
well? A. That is right. In 1942 I went to Philadelphia 
as buyer of drapery fabrics and drapery hardware at Lit 
Brothers. 

Q. Where? A. In Philadelphia. In 1948 I came to 
Washington to buy the drapery fabrics and hardware at 
the Hecht Company. I was there five years prior to open¬ 
ing my own business. 

Q. What is your educational background? A. I went 
to the University of Pennsylvania, and after finishing at 
the University of Pennsylvania in 1929, for a [113] year 
I went to the Philadelphia Textile School. 

Q. And what course did you take at the University 
of Pennsylvania? A. I was in the Wharton School of 
Finance and took their industry course. My major was 
industry. 

Q. From 1937 on to the present time have you been 
continuously engaged in the drapery and drapery hard¬ 
ware business? A. Yes, I have. 

Q. And in connection with these various positions you 
have held, has it been your duty to install and supervise 
the installation of draperies? A. Yes. My department in 
New York, Philadelphia, and Washington, as well as my 
store today, always made draperies for customers and in¬ 
stalled draperies as part of the selling service. We had 
people whose job it was to do this work, and it was my job 
to supervise these people. 

Q. And did you personally also install draperies with 
your own hands? A. I have been doing that for going on 
the last two years in my own store, because we haven’t 
reached the size where we can have a staff to do it. 

Q, And while you were with Lit Brothers, or Macy’s, 
for instance, have you also at any time personally installed 
draperies? [114] A. I supervised them. Where there were 
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complaints I went out to see what the customer complaint 
was. My job was not to do installation work. 

Q. Did you teach others the installation of draperies? 
A. Yes. I taught not only the installation people how to 
install, but it was my job to teach sales people how in turn 
to instruct customers on the making of draperies. Cus¬ 
tomers ask questions as to how to make draperies and it 
was my job to instruct the sales people how to instruct them. 

Q. Have you personally supervised and taught others 
how to install four-finger metal wire pleaters in pleater 
tape? A. Well, I have taught both sales people and cus- 

' tomers how to use the four-finger hook. . . . 

******* 

[119] Q. What are the different kinds of pleats that 
have been used from time to time in draperies? A. There 
are pinch-pleats; box-pleats; barrel-pleats; cartridge-pleats. 
All these are different methods of gathering fabric together 
to lend fullness when they are hung at a window. 

Q. When you say “to lend fullness” what do you mean 
by that? A. Well, when a fabric is made into a drapery 
and hung on a rod, either on a stationary or on a movable 
traverse rod, it is desirable that they fall in uniform folds. 
In order to be able to accomplish that they are [120] pleated 
by one method or another at regular intervals so that the 
folds are uniform. 

Q. And so that they stay? A. And they stay in that 
uniform fold. 

Q. Are you familiar with the plaintiff’s drapery 
pleater device? A. Yes, I am. 

Q. Do you have them on sale? A. Yes, I do. 

Q. Are you also familiar with drapery pleater devices 
of other manufacturers? A. Yes, I am. 

Q. Do you keep them on sale? A. Yes, I do. 

Q. Are these drapery pleaters—and I am now limiting 
myself to the kind that has the four metal fingers sticking 
up and a hook in back to hang it on the rod, and the pocketed 
tape that goes with it—are these metallic pleaters and 
tape intended for use with curtains? A. No, they are used 
on draperies. 
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Q. But not on curtains? A. Not on curtains. 

Q. What is it that determines from time to time the 
sale of these items of drapery hardware like pleaters, the 
four-finger pleaters? [121] A. I don’t know that I under¬ 
stand you. 

Q. In other words, you spoke of box-pleats and barrel- 
pleats, and you named another one; what determines 
whether one kind of pleat or another is used? A. Style 
completely. It is a question of what the particular fashion 
is. It varies from time to time. It seems to work in cycles. 
And at the present time the more popular style is a pinch- 
pleated drapery. A few years ago there was a vogue of 
using what is known as a barrel or cartridge-pleat. 

Q. And what is the fact as to the use of these four- 
finger metal pleaters now? Are those pleaters, with the 
tape that goes with it, used by professional interior decora¬ 
tors? A. No. These are used by the housewife who makes 
her own draperies. A professional drapery shop would not 
use a four-pronged hook. They would use a simple sew-on 
type hook and would pleat the drapery by hand, with a 
buckram stiffening at the head of the drapery. 

Q. And gathering it by hand? A. That is correct. 

Q. And sewing it in place? A. Correct. 

******* 

[122] Defendant’s four-finger (nickel plated) pleater, 
supplied by defendant’s counsel, like the pleater shown in 
Figure 2 of the patent-in-suit, was marked as Plaintiff’s 

Exhibit No. 41 for identification. 

******* 

[124] A piece of defendant’s tape, supplied by defend¬ 
ant’s counsel, was marked for identification as Plaintiff’s 
Exhibit No. 42. 

******* 

Q. Well, now, Mr. Green, have you ever seen a pleater 
like that of Plaintiff’s Exhibit No. 41 for identification on 
sale anywhere in the United States? A. No. 

Q. Has a pleater like that ever been offered to you as 
a department store buyer, either at Lits or at Macy’s or 
at Hecht’s? A. No. 

[125] Q. And in your experience have you visited 
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other stores, competitive stores, as a buyer, to see what 
they were selling? A. Well, as a buyer at the Hecht Com¬ 
pany we were part of a syndicate of buying offices and 
we exchanged ideas and discussed items as they came up. 
This hook I have never heard of, and yet there are four- 
prong hooks that have been the subject of many discus¬ 
sions in the drapery field. 

Q. Now, then, can you tell us from your experience 
with drapery pleaters and tape whether a pleater like that 
of Plaintiff's Exhibit No. 41 for identification would be 
a practical pleater in the use and installation on drapery? 

MR. CONNER: I object to that question, Your 

Honor; again he is asking this witness for a very 

controversial matter of opinion, and I don’t believe 

the question is at all clear. 

******* 

[126] THE COURT: I sustain the objection. 

[127] Q. I show you a copy of Carr United States 
Patent No. 834,188, which is Plaintiff’s Exhibit No. 24, and 
ask you if you have seen that patent before. A. Yes. 

Q. Have you examined it? A. Yes. 

Q. Do you know what is shown in that patent? Do 

you understand what is in that patent? A. Yes. 

******* 

Q. Will you state whether it would have been obvious 
or unobvious to a person skilled in the art, in November 
of 1949, to have added two more fingers to the Carr device 
by bringing the wire down and up again? 

MR. CONNER: I object to that question, Your 

Honor. 

THE COURT: It is a leading question. 

By MR. KALISH: 

i 

Q. I ask this: Will you state what skill would have 
been required in November, 1949, to make a four-finger 
device out of Carr’s two-finger device? 

[128] MR. CONNER: I object to that question, Your 

Honor. It has not been shown that this witness has 
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ever made a hook in his life, or ever designed a hook. 

THE COURT: Sustained. 

******* 

MR. CONNER: May it please the Court, I think 
the difficulty is that Mr. Kalish is trying to get a wit¬ 
ness to give an opinion on a question which is really 
up to the Court itself to decide. 

MR. KALISH: Well, that’s another matter. That 
I won’t argue. If it is something for the Court to decide 
I certainly won’t press this witness. 

By MR. KALISH: 

Q. I show you a package of metallic devices marked 
“Empire” slip-on heading hooks, and ask you if you are 
familiar with this package? 

[129] A. Yes, I am. I sell this merchandise in my 
store. 

******* 

Q. And will you state whether the heading hooks in 
this device are usable to produce a pleat in drapery by 
putting the two fingers of these hooks through two adjacent 
or removed pockets in a header tape? A. Yes. A box-pleat 
could be made by using this hook in a pocketed tape. 

Q. I call your attention to U. S. Patent No. 2,553,272, 
issued to Perlmutter on May 15, 1951, which is in evidence 
here as Plaintiff’s Exhibit 38, and ask if that patent num¬ 
ber is imprinted on the package that you have before you? 

, • * * * * * * 

[130] A. Yes, that particular patent number appears 
on this package. 

******* 

[131] A package of 14 “Empire” slip-on heading 
hooks in sealed transparent bag of the Kirsch Company 
was marked for identification and received in evidence as 
Plaintiff’s Exhibit No. 43. 

Q. Since when has there been any significant style 
trend towards pinch-pleat drapery? A. Well, the use of 
draperies in the home has grown tremendously, particu¬ 
larly in the last five or six years. A survey made in 1937 
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by the New York Herald-Tribune showed that only 11 per 
cent of the windows in 1937 had anything hanging on them 
other than a window shade. 

Q. You mean either drape or curtain? A. Either 
drape or curtain. That was in 1937. As a result of more 
money, more leisure time, a much widerspread knowledge 
on the part of the public on home furnishings, home decorat¬ 
ing, the whole field of draping has grown tremendously in 
the last several years, [132] in the last five or six years. 
Prior to 1940 if a customer could afford draperies they had 
them custommade in a shop. Today approximately half of 
the fabrics which we sell in our store is made by the con¬ 
sumer herself into draperies; the other half goes through a 
so-called professional shop. 

Q. Is this growth of decorating with draperies paral¬ 
leled by growth in other decorative aspects of the home, 
or does it stand by itself? A. Oh, no; I am certain that all 
aspects of decorating have increased. The housewife today 
is far more color-conscious, design-conscious; she is famil¬ 
iar with style periods where she was not at all familiar 
and not nearly as familiar 20 or 30 years ago. 

Q. And is there any particular set of publications 
which have to a certain extent promoted this home-decorat¬ 
ing growth? 

******* 

[133] A. There is a far greater interest on the part 
of the housewife in such magazines as House Beautiful, 
House & Garden, Better Homes & Gardens, and all these 
shelter publications. 

Q. What did you call that? A. Shelter; they are 
known as shelter publications, and they have in our opinion 
and in my opinion gone a long way toward making the 
customer conscious of style trends. We go so far in our 
store as to display and have available for the customer five 
of these magazines, the current, and the two previous 
issues, and our customers go to them and refer to them 
to get ideas in home decorations. 

Q. Has there been any significant change in home 
construction which has affected the use of drapery? A. Yes. 
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As a result of the ranch type, or bungalow type of home 
which gained popularity first on the West Coast several 
years ago, and in the last three or four years has gained 
tremendous popularity in this area, there has been a tre¬ 
mendous increase in the use of wide picture windows. These 
picture windows require draping in order that the home 
have some privacy. The normal way of draping these 
windows is to put a traverse rod across the top of them 
so that the drape can be closed or opened. 

[134] There has been a growth of a semi-sheer fabric 
so that the drape could be kept closed and light come through 
and yet privacy obtained. This all ties in with the “Do-it- 
yourself” trend which has certainly been very strong in the 
last few years. The housewife is again going back to sew¬ 
ing, as I am told she did some 50 years ago, and she is 
making a lot of her own things, including draperies. 

Q. Is this “Do-it-yourself” trend one limited to 
draperies? A. Definitely not. 

Q. Or does it apply to other home products? A. Oh, 
yes, indeed. 

THE COURT: You can get the answer to that 

by listening to TV. 

CROSS-EXAMINATION BY MR. MORRIS: 

******* 

[135] Q. Do you do some drapery hanging yourself? 
I think you said you did. A. That is correct. 

Q. How much of it have you done? A good bit? A. In 
three or four hundred homes in the last year and a half 
or two years. 

Q. And one of the problems you have in hanging 
draperies that have a nice appearance is to have the head¬ 
ing proper, isn’t it? A. That is correct. 

Q. As I remember, in my home we used to have a lot 
of trouble with the headings that drooped over, and you 
would have one pleat standing up and then there would be 
a droop and then another one, and then a droop, so that 
sometimes even the lining showed. You remember that, 
don’t you? A. From my experience if it drooped it usually 
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drooped [136] all the way across, not one droop and then 
another droop. 

Q. Well, that’s different from mine; your experience 

was professional. A. Yes. 

******* 

Q. You have sold the plaintiff’s pleaters, such as [137] 
shown in Plaintiffs Exhibit 8, have you? A. Yes. 

Q. You had better look at it first. A. I recognize it. 
Yes, I have sold this. 

Q. And you have sold the tape with which it is used, 
such tape being now as shown as part of Plaintiff’s Exhibit 
No. 1? A. Yes, I have sold this tape. 

Q. These two articles, Plaintiff’s Exhibit No. 8 and 
Plaintiff’s Exhibit No. 1 go together, don’t they, to be used 
together? A. Yes. 

Q. And that is the way you sold them, is that right? 
A. Yes. 

Q. And one finger is to be slipped into one of the 
pockets on the tape—one of the fingers of the pleater is 
to go into a pocket of the tape? A. Each finger goes into 
a pocket. 

Q. Yes, so that the result is that when you have four 
fingers you have four pockets and the fingers go into the 

pockets and form the pinch-pleat? A. That is correct. 

******* 

[143] REDIRECT EXAMINATION BY MR. KALISH: 

Q. Mr. Green, as a buyer in Macy’s and Lit Brothers 
and Hecht’s department stores from 1937 on, had you had 
any duties which would have invoked your judgment as 
to the practicality and salability of various products in the 
drapery field? 

******* 

[144] A. One of the most important jobs, or func¬ 
tions, of a buyer in a department store is to interview 
salesmen, manufacturers, and to examine merchandise 
being offered to the buyer, to determine whether or not in 
the buyer’s opinion there is a market for the item; whether 
the item would perform the function that the manufacturer 
claimed, and from my experience as a buyer we turned 
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down far more items than we bought. The reason why we 
had to turn down more than we bought is that we had 
neither the space nor the money and we had to be critical 
in order that we stock those items which the public wanted, 
rather than items which would merely set on the shelves 
and not find a market. 

Q. And in passing judgment on these various prod¬ 
ucts, did you make your selection according to what was 
the most [145] practical from a user’s viewpoint? A. My 
training is such that I had to interpret the item being 
offered in terms of consumer use, and if I was a good 
buyer I certainly had to know what the consumer could 
use and what had a market, and what could not be used 
and what had no market, and where I may have made some 
mistakes I must have been right most of the time or I 
would have been out of business, as it were. 

Q. And in connection with this judgment, is the prac¬ 
ticality of the device an element in your consideration? 
A. Definitely. 

Q. And do you have to know how the thing works? 
A. Absolutely. 

Q. I now call your attention again to the four-prong 
pleater, which is marked for identification as Plaintiff’s 
Exhibit No. 41, and ask you whether if that pleater were 
submitted to you for merchandising, or for offering to the 

public, your public, whether you would buy that pleater. 

******* 

[146] A. From my experience in draperies, because 
so many of our customers and so many of the customers 
here in this area use several widths of fabric on wide 
windows, and use a traverse rod, it is desirable for this 
customer to be able to open the draperies, and have the 
fabric hanging on the side, as well as closing the drape 
and covering the entire space with drapery. From my 
knowledge of hooks that will allow the customer to make 
a drapery that will pleat, I would never use this hook 
because of the width of the hook. I have seen hooks which 
will make pleats which are much narrower, and when the 
drapery is opened the hook takes approximately half the 
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space that this takes. And if a customer had three widths 
of drapery, and had to use 15 of these hooks, she could not 
clear her window of fabric; it would be too wide when the 
drapery was open. And if I had a choice of buying a hook 
which occupied this kind of space, and a hook which took 
considerably less space, if they both performed the same 
function, I would never use this hook. There is one other 
factor about thi^beefe. In drawing a drapery, closed or 
open, there is a certain amount of tension, and in this hook 
there is a definite tendency toward its spreading. And I 
have seen hooks that do not spread, ana therefore I would 
not use one that did spread. [147] Again, there would be 
consumer dissatisfaction, and I can’t build a business that 
way. 

Defendant’s four-finger (nickel-plated) pleater, sup¬ 
plied by defendant’s counsel was marked and received in 
evidence as Plaintiff’s Exhibit No. 41. 

A piece of defendant’s tape, supplied by defendant’s 
counsel was marked and received in evidence as Plaintiff’s 
Exhibit No. 42. 

RECROSS-EXAMINATION BY MR. MORRIS: 

Q. Mr. Green, look at this Plaintiff’s Exhibit No. 42, 
[148] which has in it one of the pleating hooks similar to 
Plaintiff’s Exhibit No. 41. That hook that is in Exhibit 
42 holds the piece of fabric, Plaintiff’s Exhibit 42 into a 
pinch-pleat, doesn’t it? A. Yes. 

Q. And when that piece of fabric is attached to a drape, 
a piece of drape material, it will hold that in a pinch-pleat, 
won’t it? A. Yes. 

Q. That is the same that plaintiff’s device does when it 
is inserted in the pockets of the plaintiff’s tape, isn’t it? A. 
It is not the same because it is a wider pleat; it is a wider 
hook. 

Q. It holds it into a pinch-pleat? A. Correct, yes. 

• **•**• 

Drapery (physical) with plaintiffs “Conso” “Best- 
pleat” tape and “Nip-Tite” pleater was marked for iden¬ 
tification as Defendant’s Exhibit No. 1. 
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[149] Q. Do you recognize those hooks on Defend¬ 
ant’s Exhibit 1 as the plaintiff’s hooks? A. Yes. 

Q. When you pull the curtain, or the drape, of De¬ 
fendant’s Exhibit 1, to an open or a closed position, the 
pull is exerted on the hook, isn’t it? A. That is correct. 

Q. On this thing that hooks over the rod or over the 
little rings? A. Yes. 

Q. So that the strain is on that. Now, your objection 
to this Exhibit 41 and Exhibit 42, which is the defendant’s, 
is that the pleats spread apart as you pull them; is that it? 
Did you object to them for that reason? [150] A. That’s 
right, yes. 

Q. But they go right back together again, don’t they? 
A. Well, I haven’t pulled them very far. 

Q. Well, give them a normal pull, you know, like they 
would be subjected to. A. You see that has not come back. 

Q. But you pulled that in a fan form like that, didn’t 
you? A. No; I pulled it sideways. 

Q. You pull it straight, that way, now; you pull it 
right straight across. A. Your pull is going to be at the 
top of that—it’s going to be here. 

Q. Pull it straight. A. I can’t; that’s the only way 
you can pull it. 

Q. That is your objection, that it flares out at the top? 
A. That’s one objection, and also that it takes too much 
room. 

Q. You mean they make too big a pleat? A. No. I 
mean that the drape can’t be open and occupy a small space 
if you had 10 or 15 hooks and two or three widths of fabric, 
the window would be partially closed where it might be 
more open by using a narrower hook. 

Q. How much space would you save by using the [151] 
plaintiff’s hook? A. You would save about a half inch on 
each hook, and if you had 15 hooks it would be seven and 
a half inches, and seven and a half inches on each side of 
the window is a lot of light to cut out. 

Q. And your objection is that, based upon the fact 
that you would want to free the entire window for the light 
to come in? A. Yes. 
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♦ * * * * * * 

Q. You think that it is better because if you have 15 
of them they will fold up into a smaller space than defend¬ 
ant’s; that’s one reason, isn’t it? A. Yes. 

Q. On the plaintiff’s hook, when you pull, don’t the 
fingers separate the same as they do on the defendant’s? 
A. No; they are much tighter; they are much stronger. 

Q. Oh, it’s a matter of strength of the wire? [152] 

A. I believe it is strength of the wire and the way it is made. 

******* 

Q. Look at this (Plaintiff’s) Exhibit 9. This little 
pivoted U-shape member, is that the thing that keeps the 
fingers from spreading? A. Well, also the fact that it is 
a solid piece on the bottom; it is not merely a piece of bent 
wire. 

Q. Am I to take it that this pivoted U-shape thing does 
assist in keeping the fingers from spreading? A. That’s 
one of the things. 

Q. And the other is that you have a direct tie-in from 
the outside finger down to the bite of the U? A. Yes. 

Q. And also to the inside fingers? [153] A. Yes. 

Q. So you have that additional strengthening mem¬ 
ber which insures the fingers staying together? A. Yes, sir. 

Q. Have you ever tried out one of defendant’s devices 
before you came into court here? A. No. 

Q. So your entire experience with those devices of 
defendant has been since you became interested in this law 
suit as a witness? A. Correct. 

REDIRECT EXAMINATION BY MR. KALISH: 

Q. Looking at Plaintiff’s Exhibit No. 8, which is one 
of the plaintiff’s hooks without this swinging arm, and then 
looking at the pleater of Plaintiff’s Exhibit No. 41, which 
is a specimen of the defendant’s hook, can the fingers of 
plaintiff’s hook be pulled apart in the fashion in which the 
fingers of defendant’s hook can be pulled apart? A. No. 
These are solid. The bottom is a solid piece of metal, where¬ 
as this is merely a piece of bent wire. 

Q. Would the pleaters of defendant, like that of [154] 
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Plaintiffs Exhibit 41, retain their shape in use as well as 
the plaintiff’s pleater? A. Well, in my experience these 
things work fine until the housewife has a drapery catch 
and puts a little more pressure on them than she might 
normally, and then she has trouble, and it’s no longer prac¬ 
ticable. 

RECROSS-EXAMINATION BY MR. MORRIS: 

Q. In your last answer were you referring to defend¬ 
ant’s article, in this last answer? A. I was asked as to 
whether or not this (defendant’s hook) could pull apart 
in actual use. 

Q. And you say the housewife has trouble with them? 
A. No. I said normally she may not have any trouble until 
a drapery catches, and then the minute she puts a little 
extra pressure on it they will spread as I spread it with 
my finger. 

Q. And that you say without any actual experience 
with these hooks on draperies hanging on a window? A. 
Well, I have seen so many draperies, and I have [155] 
heard customers say it is caught and they don’t know why 
and we have to tell them why it catches and what they do 
to release it. 

Q. But you didn’t answer the question. My question 
was whether your answer had the benefit of your having 
seen any of these devices of the defendant on draperies on 
windows. Your answer doesn’t have the benefit of that 
knowledge, does it? A. That is correct. 

Q. Let’s go to this other one that was handed to you 
by Mr. Kalish, which is Plaintiff’s Exhibit No. 8. That 
doesn’t have the U-shape piece on it that Exhibit 9 has, 
does it—the pivoted U-shape? A. That’s right. 

Q. And when you pull on these fingers they can fan 
out just the same as can the ones of defendant, possibly 
not so easily, but they can be pulled out the way I am pull¬ 
ing it now, isn’t that right? A. Yes, but there is much 
more resistance. 

Q. It is a matter of the stiffness of this thing? A. Yes. 
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[157] Defendants eight-page printed literature (on 
yellow paper) was marked for identification and received 
in evidence as Plaintiffs Exhibit No. 44. 

Defendant’s four-page printed literature (on blue 
paper) was marked for identification and received in evi¬ 
dence as Plaintiff’s Exhibit No. 45. 

HAVILAND H. PLATT was called as a witness by 
the plaintiff: 

DIRECT EXAMINATION BY MR. KALISH: 

******* 

[158] Q. And your age? A. Sixty-five. 

******* 

Q. What is your occupation? A. Engineering con¬ 
sultant. 

Q. And where is your place of business? A. 19 East 
53rd Street, New York City. 

Q. And what is your educational background? A. I 
was educated at the University of Pennsylvania and grad¬ 
uated in 1909 with the degree of Bachelor of Science in 
Electrical Engineering. Subsequently, from the Univer¬ 
sity of Pennsylvania also I received a degree of Mechanical 
Engineering in 1930. 

Q. And are you a member of any engineering or scien¬ 
tific societies? A. Yes, I am. 

******* 

[159] Q. Let me ask you this: From the time you 
left college, have you devoted your entire time to engineer¬ 
ing? A. Yes, I have. 

Q. Have you had any experience, professional experi¬ 
ence, in connection with patents? A. Yes, for many years. 

Q. In what capacities? A. In various capacities. I 
have advised employers on patentability of devices that 
have been developed — 

Q. You mean on the question of invention? A. On 
the question of invention and what was inventive about 
new devices. I have also had considerable experience in 
advising and discussing with counsel inventions of my own 
which were being processed in the Patent Office. I have also 
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been retained by patent attorneys on a number of occasions 
to advise them as to the patentable subject matter of devices 
submitted by clients of theirs. 

Q. And in connection with this work have you had 
[160] occasion to appear before the patent examiners either 
of the United States Patent Office or the patent offices of 
foreign countries? A. Yes, I have. 

Q. Which patent offices have you appeared before? 
A. Well, I have had conferences in the United States Patent 
Office, in the British Patent Office, and in the German 
Patent Office. 

Q. You mean with the patent examiners? A. Yes. 

Q. In connection with the question of what is inven¬ 
tion? A. That’s right, yes. 

Q. And have you also testified before United States 
District Courts in patent cases on the question of what 
the invention was about, and the degree of skill, or other 
matters involved in patent cases? A. Yes, I have on a 
number of occasions. 

* * * * * * * 

[162] Q. Were they all patent cases? A. Yes. 

Q. All patent cases, all of them where the issues were 
validity and infringement? A. Yes. 

Q. And in these cases was the subject matter always 
the same or different industries? A. They were all different 
—no, several had to do with the lubricating industry, but 
all the rest vrere different. 

Q. Different industries? A. Yes. 

Q. And were any of them industries in which you had 
been personally engaged in the sense that you had been a 
manufacturer? A. No, not directly. 

Q. Or a direct worker in that art? A. Not directly, 
no. 

Q. In connection with your consulting work, have you 

[163] also been called upon by various concerns, or other 
institutions, to design and develop mechanical equipment? 

A. Oh, yes, that’s one of my regular occupations. 

******* 

[164] Q. Have you at my request examined the Lou- 


H. H. Platt (direct) 


61a 


don patent here in suit, and the prior patents which have 
been identified here as follows, namely; The Loudon patent 
being Plaintiff’s Exhibit No. 6, and the prior art patents 
being Plaintiff’s Exhibits 28 to 32, inclusive. A. Yes, I have. 

Q. And from your examination of these have you be¬ 
come familiar with the state of the art antecedent the filing 
date of the Loudon patent-in-suit? A. Yes, I have. 

Q. Now, will you state, from your reference to the 
prior art, whether the idea of a multifinger metallic pleater 
and a multipocketed pleater tape to be sewn to the top of 
draperies was new at the time of the filing date of the 

Loudon patent here in suit? 

***•♦*« 

[165] A. It was not new. 

Q. Will you point out where that idea is fully dis¬ 
closed? A. Well, Knight shows a pocketed tape to be sewn 
to the top of the drapery. 

Q. And does it also show a multifingered pleater hook? 
A. Yes. It shows a multifingered pleater hook. In this in¬ 
stance it has three fingers. The patent of Carr, which is 
Plaintiff’s Exhibit No. 24, also shows a tape with pockets 
and a hook with multifingers, in this case two fingers. 

Q. Now, will you go on to the next one? 

******* 

[166] A. You inquired about the next one, Plaintiff’s 
Exhibit No. 25, I believe. Plaintiff’s Exhibit No. 25 does 
not show in the patent pleater tape. It does show a two- 
finger pleater hook adapted to entering tape, and while it 
has two fingers it is also mentioned in the specifications 
that it may have two or more points — 

Q. Meaning fingers? A. Fingers. “Points” is the word 
used in the specification. 

Q. What is the next one? A. The next one is Plain¬ 
tiff’s Exhibit No. 26 to [167] Jantzen. That discloses a 
hook with four prongs which were intended to be sewn to 
the drapery but obviously could be inserted in the pocketed 
tape. 

******* 

Plaintiff’s Exhibit No. 29, patent to Charlton, shows 
a single finger which is shown in Figure 1 inserted in a 
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vertical closed-top pocket in a tape sewn to the heading 
of the drapery. 

Q. But that last one is not a pleater as such with a 

single finger? A. No, it is not. 

#*•*•*• 

Q. Just go to the multiple-fingered ones. [168] A. We 
get to Plaintiff’s Exhibit No. 31, the patent to Steiner, and 
that shows a four-finger pleater hook which is shown in 
Figure 1 for forming pinch-pleats in the heading of a 
drape. 

Q. In Steiner is there a separate pocketed tape or are 
the pins simply pulled through the fabric of the drapery? 
A. They are pulled through the fabric of the drapery. 

Q. Is the effect, the end result, any different from 
putting separate tape on? 

MR. CONNER: I object, Your Honor, to that 

question. 

THE COURT: Sustained. 

By MR. KALISH: 

Q. Will you go to Plaintiff’s Exhibit No. 32? A. That 
is the patent to French, and that shows a number of dif¬ 
ferent varieties of hook appliances, several of which show 
two fingers for insertion in a pocketed tape, which is shown 
in Figure 2. 

Q. Go to the Roger French patent. A. That is Plain¬ 
tiff’s Exhibit No. 34, a patent to Roger French. That also 
shows a considerable variety of alternate hanging devices 
and of the tapes that they cooperate with. 

The one shown in Figure 42 particularly has a multi¬ 
ple-finger arrangement which actually shows four fingers 
and a hook for hanging it on the curtain rod. 

[169] Adjacent to it it shows a tape on a drapery 
with vertical pockets. 

Q. Now, go to the Perlmutter patent No. 2,553,272, 
which is Plaintiff's Exhibit No. 38. A. The Perlmutter 
patent, Plaintiff’s Exhibit No. 36, shows several arrange- 
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ments of two-fingered pleater hooks. Two or three are 
bent of wire; one is stamped from sheet metal. 

It also shows in Figure 2 some of these devices in 
place. 

Plaintiffs Exhibit No. 38, also to Perlmutter, shows 
one main form of device and another in Figure 5 as an 
alternate construction for a portion of it. 

It shows a hook with two pleater fingers. In Figures 
1 and 2 they are shown with slightly rounder upper points 
on straight terminal members, while in Figure 5 they show 
a U-shape turned over top for the finger. 

In Figure 3 it shows the installation in curtain head- 
to form a box-pleat. 

Figure 4 is a view the other way of a pleat formed 

[170] Q. What does the patent recommend in re¬ 
spect to the alternative form of construction for the end 
of the finger shown in Figure 5? A. It states that if the 
curtain is to be supported on the ends of the fingers the 
form of Figure 5 is to be used so as to prevent penetration 
by the point of the finger. 

Q. Into the fabric? A. Through the fabric. 

[171] Q. Will you turn to Claim 1 of (defendant's) 
patent (Plaintiffs Exhibit 6) and state whether the pleater 
of Plaintiffs Exhibit 8 responds to claim 1? 

MR. CONNER: I object to that question, Your 

Honor, as calling for an interpretation of the patent 
claims. 

[172] THE COURT: Sustained. 

By MR. KALISH: 

Q. Will you look at the pleater of Plaintiffs Exhibit 
No. 8 and state whether that pleater contains or includes 
four inverted U-shaped pocket-engaging fingers? A. It 
does not. 

Q. Will you state whether the pleater of Plaintiff's 
Exhibit No. 9 contains or embodies four inverted U-shaped 
pocket-engaging fingers? A. No, it does not. 
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Q. Will you state, first, in respect to Plaintiff’s Ex¬ 
hibit No. 8 and then in respect to Plaintiff’s Exhibit No. 9, 
whether either of those devices comprises a single length 
of wire-like material? A. No, neither of them does. 

Q. Will you state whether either of those devices, 
Plaintiff’s Exhibits 8 or 9, include a series of vertically 
disposed U-shaped fingers with the loops of the U-shaped 
portions disposed upwardly? A. Neither does. 

Q. That is not present, you say? A. That is not pres¬ 
ent in either one. 

Q. Will you state whether either of them contains 
non-perforating fingers? [173] A. Well, I find that when 
these fingers are pushed into the tunnels, or pockets, in 
the tape that is commonly used with them, that they very 
readily do perforate the tape. 

Q. You mean like Plaintiff’s Exhibit No.l? A. Yes, 
that’s right. 

MR. CONNER: I move to strike the answer, 
Your Honor. I don’t think this witness has been 
qualified to speak of what type of tape is commonly 
used with that hook. 

THE COURT: Sustained. 

By MR. KALISH: 

Q. Mr. Platt, would you take Plaintiff’s Exhibit No. 1 
and apply to it the fingers of Plaintiff’s Exhibit No. 8, 
and see whether the fingers will perforate the sidewall on 
the finger-receiving pockets? A. They perforate the side- 
wall very readily. 

Q. Will you state whether either of these pleaters of 
Plaintiff’s Exhibits 8 and 9 comprise a single length of 
wire-like material looped and brought together in its mid¬ 
dle portion and forming a suspending hook portion having 
the bill thereof extending outwardly and downwardly, said 
[174] single length of material being looped upwardly 
from the lower part of the hook and then being looped over 
and downwardly and looped outwardly and upwardly and 
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then looped upwardly and downwardly in the provision of 
two substantially U-shaped pocket-engaging fingers on 
each side of the hook with the arms of the U-shaped por¬ 
tions lying in a single plane substantially at right angles 
to the extent of the bill of the suspending hook portion? A. 
That language does not apply to either of these devices in 
any respect. 

Q. Would you now state whether either of the plain¬ 
tiff’s pleaters of Plaintiff’s Exhibit 8 or 9, comprise a 
single length of wire-like material doubled in its middle 
portion and brought together and formed to provide a sus¬ 
pending hook portion with the bill of the hook portion ex¬ 
tending outwardly and rearwardly and downwardly, said 
length of material extending on opposite sides of the lower 
part of the suspending hook portion in spaced-apart up¬ 
wardly extending lengths turned over and then returned 
downwardly providing four substantially U-shaped non¬ 
perforating pocket-engaging fingers with two each on oppo¬ 
site sides of the hook with the arms of the U-shaped fingers 
lying in a single plane substantially at right angles to the 
extent of the hook portion and with the loops of the U- 
shaped pocket-engaging fingers disposed upwardly? [175] 
A. That language does not apply remotely to either of these 
devices. 

Q. Now, will you put each of these plaintiff’s pleaters, 
of Plaintiff’s Exhibits 8 and 9, into the pockets of plain¬ 
tiff’s tape, Plaintiff’s Exhibit No. 1? A. I have done so. 

******* 

[177] Q. Looking at the tape of Plaintiff’s Exhibit 
No. 1, with the hooks of Plaintiff’s Exhibits 8 and 9 applied 
to the pockets thereof, and also looking at Defendant’s 
Exhibit No. 1 for identification, state whether you find in 
either one or the other of those tapes, with the hooks in it, 
a drapery curtain having a pleater pocket strip provided 
with a plurality of spaced-apart vertically-extending paral¬ 
lel pockets open at their lower ends and closed at their 
upper ends. A. No, the pockets are open at the upper end, 
as you can see. 

* • • • * * * 
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[178] Q. Now, looking at Defendant’s Exhibit No. 1 
as it is now suspended on the traverse rod mounted on the 
easel, where I believe it has been mounted by the defend¬ 
ant’s counsel for demonstration purposes, do you find now 
in Defendant’s Exhibit No. 1 the structure elements to 
which I called attention in my last previous question? A. 
No, I do not, clearly not, because it says “The upper ends 
of the fingers in the pockets having closed upper [179] 
ends supporting the curtain against sagging upon the 
fingers of the supporting member.” 

There being no pocket having closed upper ends in 
Defendant’s Exhibit No. 1, there can be no response to 
that particular language. 

Q. Well, is it possible for that structure of Defend¬ 
ant’s Exhibit No. 1, as it is, to give any support to any 
part of the curtain, or drapery, against sagging by the 
upper ends of the fingers? 

MR. CONNER: Objection, Your Honor. This 
witness has not been qualified as a drapery expert. 

The question is whether or not it would be possible 
for the upper ends of the fingers to give any support, 
and I don’t believe he is qualified to answer that 
question. 

THE COURT: Sustained. 

Q. Now, will you return to the patent to Carr, which 
I think, is Plaintiff’s Exhibit No. 24, and state whether 
in that Carr device you find a pleater made out of a single 
length of wire bent back upon itself? A. Yes. 

Q. State also whether it contains any fingers whose 
upper ends are inverted U-shaped. [180] A. Yes, it does. 

Q. State whether the upper ends of the fingers of the 
Carr device are non-perforating. A. Yes. 

MR. CONNER: Objection, Your Honor. “Non¬ 
perforating” is a word which is extremely vague unless 
referred to a specific substance or material which is 
being perforated. 
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It may perforate, for example, a sheer gauze and 
not perforate a canvas or duck. 

THE COURT: He may answer, but let him tell 
what he means. 

A. Well, they are non-perforating with respect 
to the type of tape which is in commercial use. 

MR. CONNER: Objection, Your Honor. I don’t 
believe this witness is qualified to say what kind of 
tape is in commercial use. 

THE COURT: Sustained. 

By MR. KALISH: 

Q. Is it non-perforating with respect to such tape as 
is exemplified by Plaintiffs Exhibit No. 1? A. It is. 

MR. CONNER: Objection, Your Honor. I don’t 
believe that the witness has ever stated that he has 
actually taken a hook of that type in this Carr patent 
and attempted to perforate that particular type of 
fabric. 

[181] THE COURT: Sustained. 

By MR. KALISH: 

Q. I show you the device which is Plaintiff’s Exhibit 
No. 24-A, in evidence, and which has been received in evi¬ 
dence as a physical embodiment of Figures 1 and 2 of the 
Carr patent, and ask you to apply the fingers to the tape 
of Plaintiff’s Exhibit No. 1 in the same way that you did 

the other, and tell what happens. 

******* 

Q. Just say if it is perforating or non-perforating. 
A. It is not possible, with the ordinary application of 
strength, to perforate the fabric. 

Q. So are those fingers perforating or non-perforat¬ 
ing? A. Non-perforating. 

MR. CONNER: I move to strike that answer 
unless the witness limits the answer of “non-perforat¬ 
ing” to this particular piece of fabric, Your Honor. 
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[182] MR. KALISH: I presume it was so intended. 

THE COURT: Well, the answer will be so under¬ 
stood. 

Q. Would you state whether in the Carr device, 
whether the Carr device is one comprising a single length 
of wire-like material looped and brought together in its 
middle portion? A. It is. 

Q. And forming a suspending hook portion having the 
bill thereof extending outwardly and downwardly? A. Yes. 

Q. Said single length of material being looped up¬ 
wardly from the lower part of the hook? A. Yes. 

Q. And then being looped over and downwardly? A. 

Yes. 

Q. Does this looping in the Carr device produce any 
pocket-engaging fingers? A. It does. 

Q. What would be required to produce two more 
fingers in the Carr device? [183] A. It would require a 
longer piece of wire which was carried up to the top and 
bent over and carried down and bent up again, and carried 
down and bent down again. 

Q. In other words, it is an extra up and down bend? 
A. That’s right. 

Q. With added wire. A. Yes. 

Q. Is there any difference in principle or mode of 
operation between the device shown in Figures 1 and 2 
of the Carr patent and the device shown in Figure 2 of the 
Loudon patent, in so far as concerns the matter of pleat¬ 
ing? [184] A. No, there is not. 

Q. Will you turn to the Knight patent, which is Plain¬ 
tiff’s Exhibit No. 23, and also to the device which is Plain¬ 
tiff’s Exhibit No. 23-A, and state whether in the device 
shown in Figures 1, 2, 3 and 4 of Knight you find four 
pocket-engaging fingers of narrow width and having 
rounded upper ends? A. I find three pocket-engaging 
fingers. 
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Q. But otherwise you find the same fingers, except that 
there are only three? A. There are three instead of four. 
Otherwise they respond to that description. 

Q. Will you state also whether in the Knight device 
the fingers are non-perforating in relation to Plaintiffs 
Exhibit No. 1? A. They are blunt on the top and would 
in that respect be similarly non-perforating. 

[185] Q. Will you try the fingers of Knight and tell 
whether they are non-perforating? A. I am unable to push 
it through so I would say it was not perforating. 

Q. Now, will you state whether from the standpoint 
of pulling a series of pockets, and the drapes to which they 
are sewn, into pleats, whether it makes any difference 
whether the pleater is made out of a length of wire or 
stamped out of sheet metal, or otherwise shaped by some 
other metal-working process? 

MR. CONNER: Objection. I don’t believe this 
witness has been qualified to testify about the effect on 
draperies in forming pleats. 

MR. KALISH: If Your Honor please, the wit¬ 
ness is well qualified to say whether the manner in 
which a thing is made, whether it is of wire or sheet 
metal, affects the end result. 

THE COURT: Objection sustained. 

By MR. KALISH: 

Q. Will you now turn to Steiner, that is Plaintiffs 
Exhibit No. 31, and also turn to Plaintiffs Exhibit No. 
31-A, and state whether in the Steiner device you find a 
metal pleater having four fingers? A. Yes. 

[186] Q. And are those four fingers of wire? A. 
They are. 

Q. And are the four fingers in a single plane? A. 
They are. 

Q. And does that device also include a hook? A. It 

does. 
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Q. And does that hook extend outwardly and rear- 
wardly substantially at a right angle to the plane in which 
the fingers lie? A. Yes. 

Q. And will you state whether the bite of the hook 
is below the upper ends of the finger? A. It is. 

Q. And is it substantially midway of the lengths? 
A. Yes, generally. 

Q. Is it substantially midway of the over-all vertical 
dimensions of the pleater? A. Just about. 

Q. Will you look at Figure 8 of the French patent, 
which is Plaintiff’s Exhibit No. 32, and also look at Plain¬ 
tiff’s Exhibit No. 32-A, and state whether in Figure 8 there 
is shown a two-fingered device formed of a single length 
of wire? A. Yes, sir, there is. 

Q. And are the upper ends of the fingers blunt and 
non- [187] perforating? A. Yes, they are. 

Q. And is there a hook part connected with it? A. 
Yes, there is. 

Q. And is the bite of the hook beneath the upper ends 
of the fingers? A. Yes. 

Q. And is the hook at substantially a right angle? 
Does the hook extend substantially at a right angle to the 

plane in which the fingers are? A. Yes. 

******* 

[188] Q. State whether that is a device embracing 
a single length of wire-like material looped and brought 
together in its middle portion. A. Yes. 

Q. And forming a suspending hook portion having 
the bill thereof extending outwardly and downwardly? A. 
Yes. 

Q. Said single length of material being looped up¬ 
wardly from the lower portion of the hook and then being 
looped over? A. Yes. 

Q. And is that what forms the fingers? A. It is. 

Q. I ask you now to turn to Figure 42 of the Roger 
French patent, which is Plaintiff’s Exhibit No. 34, and 
state whether that device comprises a single length of 
wire. A. Yes. 
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Q. Does it contain fingers? A. It does. 

Q. How many? A. Four. 

Q. And does it contain a hook? A. Yes. 

Q. And does the hook extend rearwardly at sub¬ 
stantially [189] a right angle to the general plane in which 
the fingers lie? A. It does. 

Q. And state whether the two central fingers are 
inverted U-shapes. A. Yes. 

Q. State whether the loops of these U-shaped fingers 
are disposed upwardly. A. Yes. 

Q. How many fingers are there in this device? A. 
There are four fingers. 

Q. And state whether each of those four fingers has 
a non-perforating upper end. A. Yes. 

MR. CONNER: Objection, Your Honor. That 

is the same question that has been asked previously. 

The word “non-perforating” is meaningless unless it 

is applied to a specific fabric. 

THE COURT: Sustained. 

By MR. KALISH: 

Q. I will ask that you apply the device, Plaintiffs 
Exhibit 34-A, to the pockets of Plaintiffs Exhibit No. 1 
and test it and see if those fingers are non-perforating or 
whether they are perforating. A. They are non-perfor¬ 
ating. 

Q. Will you state whether this Roger French device 
is [190] one comprising a single length of wire-like ma¬ 
terial looped and brought together in its middle portion 
and forming a suspending hook portion having the bill 
thereof extending outwardly and downwardly, said 
single length of material being looped upwardly from the 
lower part of the hook and then being looped over and 
downwardly and looped outwardly and upwardly and then 
looped outwardly and downwardly in the provision of two 
substantially U-shaped pocket-engaging fingers on each 
side of the hook? A. Yes, generally. 
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Q. And are there two fingers on each side of the hook? 
A. Yes. 

Q. Will you look at Figure 4 of the Perlmutter patent, 
w T hich is Plaintiff’s Exhibit No. 36, and look at Plaintiffs 
Exhibit No. 36-A at the same time, and state whether that 
device is made of a single length of wire? A. It is. 

Q. And does it include two fingers? A. It does. 

Q. And are those fingers inverted U-shapes? A. Yes. 

Q. With the loops of the U extending upwardly? A. 

Yes. 

Q. And does it have a hook? [191] A. It does. 

Q. And is the hook below the upper ends of the fingers? 
A. Yes, it is. 

Q. And would you state whether the upper ends of the 
fingers are non-perforating in relation to the tape of plain¬ 
tiffs Exhibit No. 1? A. Yes, they are. 

Q. Now, will you look at Plaintiffs Exhibit 38, which 
is the other Perlmutter patent, and Plaintiff’s Exhibit No. 
38-A, and state whether in this Perlmutter patent you 
find a device having two fingers and a hook? A. Yes. 

Q. Pardon me, I should have asked you another ques¬ 
tion about the first Perlmutter patent. May I just go back? 

In the first Perlmutter patent, Figure 4, does the hook 
extend rearwardly and generally at a right angle to the 
plane of the fingers? A. Yes. 

Q. And again, staying with the first Perlmutter pat¬ 
ent for a minute, does it also show another two-fingered 
hook in Figure 5? A. Yes, it does. 

Q. Is that made of wire? A. No, that is of sheet metal. 

[192] Q. Will you turn to the second Perlmutter 
patent? Do you in this Perlmutter device, shown in Plain¬ 
tiff’s Exhibits 38 and 38-A, find a hook extending out¬ 
wardly and rearwardly of the fingers substantially at a 
right angle to the plane of the fingers? A. Yes. 

Q. And is the hook below and substantially below the 
ends of the fingers? A. Yes, it is. 

Q. Are the fingers perforating or non-perforating? 

MR. CONNER: Objection unless he is going to 

relate that to the fabric. 
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MR. KALISH: It is so understood. 

A. They are non-perforating. 

MR. CONNER: That is with respect to the fabric 

of Plaintiff’s Exhibit No. 1? 

THE WITNESS: Yes. 

By MR. KALISH: 

Q. Have you examined the Perlmutter patent to learn 
what the purpose is of the big inverted U-shaped upper 
ends of the fingers in Figure 5 of Perlmutter? A. Yes, I 
have. 

Q. And what is the purpose? A. To prevent the per¬ 
foration of fabric if the curtain is to be supported by the 
top of the fingers. 

[193] Q. From your review of the prior art, which 
you have reviewed here, would it have been obvious or 
unobvious to a person skilled in the art in November, 1949, 
to make a pleater like that shown in the Loudon patent 
here in suit? 

A. It would have been obvious. 

[194] CROSS-EXAMINATION BY MR. CONNER: 

Q. Mr. Platt, I believe you testified that you have 
served as a witness in a number of previous patent suits. 
A. Yes, that’s right. 

Q. In any of those suits, was Mr. Kalish acting as 
the counsel? A. Yes. 

Q. In how many previous suits have you served as 
a witness when Mr. Kalish was appearing as counsel? A. 
I would say four. I couldn’t be positive without looking 
it up, that that was the exact number, but I think it is four. 

Q. And this would be the fifth, according to your rec¬ 
ollection? A. Yes. 

Q. Are you being paid to testify in this case? A. Yes. 

Q. Were you paid for the time you spent in preparing 
for this case? A. Yes. 
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MR. KALISH: Counsel, I suppose you mean ex¬ 
pects to be paid? 

MR. CONNER: Yes, I will modify the question. 

Do you expect to be paid? 

[195] THE WITNESS: Well, Mr. Kalish’s credit 

is very good. 

By MR. CONNER: 

Q. In other words, you would characterize yourself as 
a professional witness, would you not? A. Yes. That’s one 
of my professional activities. 

Q. And you will serve attorneys "who call on you to 
act as a witness in patent cases. That’s one of your ways 
of making a living? A. Yes; I have served a number of 
attorneys in that capacity. 

Q. If you will look, please, sir, at Plaintiff’s Exhibit 
No. 23, which is the Knight patent, will you please state 
whether or not in the hook shown in Figures 2 and 3 of 
that patent the supporting portion of the hook is above or 
below the upper ends of the fingers? A. It is above them. 

Q. Substantially above? A. Yes. 

Q. Figure 4 of that patent shows one of Knight’s hooks 
engaged in a drapery, does it not? 

Q. When the hook is engaged in the drapery, is the 
hook exposed above the upper edge of the drapery? A. As 
shown in Figure 4 it is. 

Q. Does Knight state what the purpose of the sup¬ 
porting [196] hook G of his metallic member is intended 
for? A. I would have to refresh my recollection on that. 
(Reading): “. . . for engaging with and being held by 
the curtain pole ring (not shown).” 

Q. When the hook G is engaged on a curtain ring, 
would the curtain ring and the curtain rod, or traverse 
rod, be visible above the upper ends of the drape? A. Un¬ 
less there was something else to conceal it, it would be. 

Q. I believe you testified a moment ago with respect 
to the metallic device shown in the Knight patent, Plain- 
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tiff’s Exhibit No. 23, that there was no difference in the 
mode of operation as concerns the matter of pleating be¬ 
tween the hook or device shown in the Knight patent and 
that shown in the patent-in-suit, is that correct? A. Yes, 
that’s correct. 

Q. Do you know the difference between a pinch-pleat 
and a box-pleat? A. Yes. 

Q. What kind of pleat is shown in the Knight patent? 
A. A box-pleat is shown in Figure 4 of the Knight patent, 
so far as I can make out. 

Q. What kind of pleat is shown in the patent-in-suit? 
A. A pinch-pleat is shown in the patent-in-suit. 

Q. In the Knight patent the device disclosed there 
[197] has how many fingers? A. Three. 

Q. Are they in the same plane? A. No. They are in 
a triangular arrangement. 

Q. Will you please look at the Carr patent, Plaintiff’s 
Exhibit No. 24, and state whether or not the metallic device 
which is shown in that patent has a supporting hook por¬ 
tion? A. It has. 

Q. Is the supporting portion of that hook above or 
below the upper end of the fingers? A. Above. 

Q. Substantially above? A. Yes. 

Q. Does Figure 3 of the Carr patent show one of Carr’s 
metallic devices as applied to a drape? A. Yes, it is. 

Q. As so applied is the supporting hook portion of 
Carr’s metallic device visible above the upper edge of the 
drapery? A. A little bit, yes. 

Q. When you say “A little bit,” approximately what 
fraction of the total length of the supporting hook is visible 
above the upper edge of the drapery? A. Approximately 
half of the hook is visible above [198] of the upper edge? 

Q. Will you please look at Plaintiff’s Exhibit No. 26, 
which is the Jantzen patent? I believe you testified earliei 
that the device shown in that patent had four fingers; is 
that correct? A. I don’t recall what I testified about that 
before, but it definitely has four fingers. 

Q. Two of those fingers extend upwardly and two of 
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them extend generally downwardly, do they not? A. That 
is correct. 

Qi Does the Jantzen patent show any pleater tape? 
A. No. 

Q. Does the Jantzen patent, Plaintiff’s Exhibit No. 26, 
disclose the idea of inserting the several fingers of a 
metallic device into separate pockets? A. No, it does not. 

Q. Will you please refer to Plaintiff’s Exhibit No. 29, 
which is the Charlton patent and state how many pocket- 
engaging fingers Charlton’s metallic device has? A. One. 

Q. Will Charlton’s metallic device, used in the way 
he discloses that it should be used, produce pleating of the 
drapery? A. No, it will not. 

Q. Will you turn to the Vance patent, which is [199] 
Plaintiff’s Exhibit No. 30, and state how many fingers the 
metallic device shown in that patent has? A. One. 

Q. Does the Vance patent disclose the idea of a tape 
which is sewed on to a drapery to receive the fingers of 
a metallic device? A. No, it does not. 

Q. Will you please turn to Plaintiff’s Exhibit No. 31, 
which is the Steiner patent, and state whether or not the 
fingers of the metallic device shown in that patent are 
pointed? A. They are. 

Q. Will you please take Plaintiff’s Exhibit No. 31-A 
and apply it to Plaintiff’s Exhibit No. 1, and state with 
respect to the fabric of that exhibit whether the fingers are 
perforating? A. They are. 

Q.i Does Steiner state what the purpose of the shar¬ 
pened finders is? A. Yes. They are to penetrate fabric of 
the cur£piin for the purpose of insertion for support. 

Q. Does Steiner disclose the use of a tape to be sewn 
on to the drapery or otherwise applied to the drapery? A. 
No, he does not. 

Q. Will you please turn to Plaintiff’s Exhibit No. 
[200] 32, which is the French patent No. 2,183,188, and 
particularly to Figure 8 of the patent which, as I under¬ 
stand it, is the only figure of that patent about which you 
have testified; is that correct? A. Specifically, yes. 
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Q. I believe you stated that the metallic device dis¬ 
closed in Figure 8 of the patent, Plaintiffs Exhibit No. 32, 
had two fingers. Is that correct? A. Yes. 

Q. At the upper ends of those fingers there are eye¬ 
lets, are there not? A. Yes. 

Q. Does French state what the purpose of those eyelets 
is? A. I will have to refresh my memory on that; I believe 
he does. 

Yes, in the second column, first page, line 47, it says: 
“. . . and terminate in small loops c 1 c 1 by which they 
may be sewn to the curtain heading.” 

Q. In other words, the purpose of those eyelets is so 
that the hooks may be sewn to the drapery, is that correct? 
A. That is the purpose he states. 

Q. Does French disclose the idea of placing two fingers 
of the metallic device in separate pockets in a tape sewed to 
[201] the draperies or otherwise applied to the draperies? 
A. I think some of his language can be interpreted that 
way. 

Q. To which language do you refer? A. His descrip¬ 
tion in the specification, in the second paragraph, the object 
of the invention: 

“The main object of the invention is a suspension 
hook which will allow of being used simultaneously 
to pass into any two of the side-by-side hook-tubes, 
or pockets.” 

If those pockets are properly spaced that will then form 
a pleat when you pass them into the pockets. 

Q. What does he say about the location of the two 
pockets? Does he say they are side by side? A. Yes. 

Q. And if they are side by side of course there would 
not be any gathering of material, would there? A. That 
is rather indefinite language, and I couldn’t say whether 
there would or wouldn’t. 

Q. Well, there is no clear disclosure of pleating there, 
is there? A. He doesn’t use the word “pleating” in that 
connection. 
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Q. Well, apart from the precise words, he doesn’t 
disclose the idea of gathering the fabric, does he? [202] 
A. Well, Figure 2 looks to me as if there is some gather¬ 
ing there in that picture. 

Q. What in Figure 2 looks that way? A. The shaded 
line of the tape. 

Q. But that’s on the tape and not on the fabric, is 
it not? A. Well, the fabric shows nothing except the out¬ 
line. 

Q. You can’t tell whether the fabric is gathered? A. 
No, you can’t tell but it looks as though it were gathered. 

Q. Though it might be the pockets in the tape? A. It 
is very indefinite. 

Q. In other words, that disclosure is not clear? A. 
It is not. 

Q. Will you please refer to Plaintiffs Exhibit No. 34, 
which is the French Patent No. 2,252,070, and particularly 
to the disclosure of Figure 42 of that patent? 

I believe you stated that the hook, or metallic device, 
shown in Figure 42 had four fingers, did you not? A. Yes. 

Q. In that count of fingers you are including those 
two short fingers at either side which terminate in eyelets 
at their upper ends, are you not? A. That’s right. 

Q. Does French state what the purpose of those two 
[203] eyelets is? A. I believe he does. 

Q. And what does he state the purpose of those two 
eyelets to be? A. They may be sewn to the fabric. 

Q. Those two outer fingers, as you have called them, 
are very much shorter than the two inner fingers, are they 
not? A. That’s right. 

Q. The two inner fingers are side by side, are they 
not? A. Yes. 

Q. They appear to be in intimate contact along their 
full length, do they not? A. They are shown that way, yes. 

Q. Will you please turn to Plaintiff’s Exhibit No. 38, 
which is the Perlmutter patent No. 2,553,272? Does that 
patent disclose the use of a tape which is intended to be 
sewn or otherwise applied to a drapery? A. No, it does not. 
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Q. Will you please take Plaintiffs Exhibit No. 8, 
which is a sample of plaintiff’s pleater hook has four pock¬ 
et-engaging fingers? A. Yes, it has. 

[204] Q. Are those fingers of narrow width? A. Yes. 

Q. Do they have rounded upper ends? A. Well, the 

wire on the finger itself is sharp-ended, is cut off flush, 
and has a flat end and then apparently this has been dipped 
in lacquer which has beej^allowed to dry and has therefore 
formed a solidified drop on the end, which is generally 
hemispherical in shape. 

[205] Q. Will you state whether or not in the pleater 
hook, Plaintiff’s Exhibit No. 8, the four fingers are dis¬ 
posed in a single plane? A. Yes, they are. 

Q. In that device is there a hook? A. Yes. 

Q. Is that hook located between the two center fin¬ 
gers? A. Yes. 

Q. Is the hook directed substantially at right angles 
to the plane of the fingers? A. It is. 

Q. Does the hook have the supporting portion thereof 

below the upper ends of the fingers? A. Yes. 

******* 

[206] Specimen of plaintiff’s “Nip-Tite” pleater with 
paint removed from tip of one finger, was marked for 

identification as Defendant’s Exhibit No. 2. 

******* 

[207] Q. I hand the witness this hook which has been 
marked as Defendant’s Exhibit 2 for identification, and 
ask him to examine the hook and state whether or not the 
lacquer has been scraped off the end of one of the four 
fingers of that hook. A. Yes, it has. 

Q. What is the shape of the finger from which the 
lacquer has been scraped? A. It has been cut off at right 
angles to the axis of the wire, leaving a substantially plane 
surface on the end. 

Q. I ask the witness to compare the length of the fin¬ 
ger from which the lacquer has been scraped with the 
length of the other fingers which still have the lacquer on 
them. A. It is slightly shorter. 

Q. I ask the witness if he will, please, to take a pencil 
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and draw as well as he can, by reference to that Defend¬ 
ant’s Exhibit No. 2, the cross-sectional shape of the tip of 
lacquer on those fingers of plaintiffs hook. A. (The wit¬ 
ness complies with counsel’s request.) 

Q. And will you please draw it showing the thickness 
[208] of the lacquer? A. (The witness complies with 
counsel’s request.) 

Q. Will you please mark there on that drawing the 
location of the fingers and the location of the lacquer tip? 

[210] Q. Will you please draw a greatly enlarged view 
of the cross-sectional shape of that lacquer showing the 
thickness of the lacquer, please? A. You mean the thick¬ 
ness up on the side? 

Q. Yes, please. [211] A. I would have to have a pair 
of micrometers to compare the width of the thing. 

MR. CONNER: I am not asking the witness to 
draw this to scale or to such a degree of accuracy as 
he would do if he had a micrometer. I am only asking 
that he make a representation of that showing the 
thickness of the lacquer. 

MR. KALISH: Without reference to the propor¬ 
tions? 

THE COURT: Without reference to any scale. 

(The witness complies with counsel’s request.) 

A. That’s a general representation of the cross-section on 
the end. 

Q. In the sketch you have made the sides of the tip— 
I am speaking now of the outer surface of the lacquer—are 
perfectly straight and parallel to each other; is that cor¬ 
rect? In general. 

Q. Will you examine this pleater hook, Defendant’s 
Exhibit No. 2, and state whether or not the tip is not [212] 
thickened? A. Where? At the very tip? 

Q. At the tip where the globule is. A. Yes, it bulges 
out a little on most of them, there is a considerable lack of 
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uniformity, but in most of them it comes out a little and 
is slightly enlarged. 

Q. Will you erase the previous line of that drawing 
so that it isn’t confusing? 

Will you please mark on that sketch which you have 
made the word “Tip” and draw a reference line to indicate 
the lacquer tip? 

(The witness complies with counsel’s request.) 

[213] Sketch made by the witness Platt was marked 
for identification and received in evidence as Defendant’s 
Exhibit No. 3. 

REDIRECT EXAMINATION BY MR. KALISH: 

******* 

[214] Q. Referring to that part of the language of 
Claims 1 to 4, inclusive, of the Loudon patent which speaks 
of a U-shape—first of all, let me ask you this: 

Have you familiarized yourself sufficiently with the 
Loudon patent to know what is meant by the term “U- 
shape” in Claims 1 to 4, inclusive? A. Yes. 

Q. Have you read the file history of the Loudon patent 
which has been offered in evidence as Plaintiff’s Exhibit 
No. 21? A. Yes, I have. 

Q. And have you read and studied the various rejec¬ 
tions of the patent examiner of various claims that were 
presented by Loudon? A. Yes. 

Q. And have you read the arguments that were pre¬ 
sented on behalf of Loudon for the allowance of various 
claims? A. Yes. 

Q. And have you read the arguments that were pre¬ 
sented for the allowance of Claims 1 to 4, inclusive? A. 
Yes. 

Q. And have you, as a result of your study of the 
patent, and its file history, become familiar with what this 

[215] U-shape is, in relation to the fingers of the Loudon 
device? A. Yes. 

******* 


By MR. KALISH: 

Q. I call your attention to that part of the description 
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in the Loudon patent-in-suit, which is in the second column 
of page 1, and in lines 33 to 35, inclusive, in these words: 

“This member 10 is made of a single piece of ma¬ 
terial, preferably wire, fashioned to form inverted 
U-shaped fingers of narrow width and having rounded 
upper ends.” 

Now, will you state whether the lacquer tip on the 
fingers of plaintiff’s pleater, of Defendant’s Exhibit 2, 
[216] are inverted U-shaped fingers? 

THE WITNESS: No, certainly not. 

MR. CONNER: I move to strike that, Your 
Honor. 

THE COURT: It is only part of it. You read 
the language and then you only asked him about part 
of that language. 

MR. KALISH: Well, all right; I will ask this— 
I don’t want to include the single piece of material 
because obviously that is not a single piece of material. 
I will read only that part that goes to the U-shaped 
fingers. 

THE COURT: Yes, but you read something 
about a rounded top, too. 

MR. KALISH: Yes, I will go to that part of the 
language of the specification, which is in these words: 

“. . . fashioned to form inverted U-shaped fin¬ 
gers of narrow width and having rounded upper ends.” 

MR. CONNER: I object to this question, Your 
Honor. 

If he wants to ask the witness—in fact I think 
he already has asked the witness whether or not the 
plaintiff’s device has inverted U-shapes, but it’s a 
different matter for him to ask the witness whether 
or not the language of the patent applies to this device. 

He is asking the witness to rule on the question 
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of infringement, which I understand is the Court’s 
province. 

MR. KALISH: I am simply asking whether 
there is [217] present in the plaintiff’s device certain 
mechanical elements. 

THE COURT: You may answer. 

THE WITNESS: These fingers are I-shaped 
and not U-shaped. 

By MR. KALISH: 

Q. If it were possible to slip off one of these plastic 
tips intact and had it off all by itself, would that be a U- 
shaped member? A. Not at all. It would be cylindrical 
with a hemispherical end. 

Q. It would be like a tube? A. That’s right, a tube 
with a closed, rounded end. 

Q. And about what thickness would the wall of that 
tube be? A. Well, without a micrometer I couldn’t say, but 
I would say very definitely not more than 5/1000 of an 
inch thick. 

Q. Will you look over here where it has been scraped 
off? Take a pocket knife and draw a sharp line into it. 
A. Well, it varies a good bit in thickness. It is thicker 
right at the bottom edge than it is farther up. Farther up, 
where it has been scraped off, it certainly isn’t more than 
3/1000 of an inch but at the edge it may go up to 5/1000 
of an inch. 

By THE COURT: 

[218] Q. Is a rounded top U-shaped? A. Well, a 
rounded top isn’t necessarily U-shaped, because if it is 
hemispherical it is not U-shaped. A U is a line lying in 
one plane. 

Q. Take a baseball bat, would the rounded top be 
U-shaped? A. No, certainly not. 
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By MR. KALISH: 

Q. Are the lacquer tip fingers of Plaintiffs pleater, 
exemplified by Defendant’s Exhibit No. 2, the mechanical 
equivalents of the U-shaped fingers shown in the Loudon 

patent? A. No, they are not. 

* * * * * * * 

[219] Q. When you were examined by Mr. Conner 
on the Knight patent, which is Plaintiffs Exhibit No. 23, 
and 1 will ask you to turn to the Knight patent—it is that 
British patent—Mr. Conner worded his question in this 
fashion: 

He asked you whether the fingers are engaged in the 
drapery, and I think you gave your affirmative answer. 

Now, will you look at the Knight patent again and 
see whether the fingers are engaged in the drapery, or 
whether they are engaged in a pleater tape applied to the 
drapery top? A. Yes, that’s right, they are engaged in a 
pleater tape applied to the drapery top. 

Q. And not directly into the drapery? A. Not direct¬ 
ly into the drapery, no. 

Q. I think in his question on the Carr patent he posed 
the question in the same way. He asked whether the fin¬ 
gers of the Carr pleater are engaged in the drapery, and 
I think you said they were. 

Now, will you state, by looking at the patent, whether 
they are engaged in the drapery or in a tape applied to 
the drapery? A. They are engaged in a tape applied to 
the drapery. 

Q. And in both of these cases, Knight and Carr, the 
tape provides vertical pockets for receiving the fingers of 
the pleater? A. Yes. 

[220] Q. And the distance between the pockets is 
such, in relation to the distance between the fingers of the 
pleater, that if the fingers of the pleater are put into the 
adjacent pockets of the tape it will pleat both tape and 
drape? A. That is right. 

Q. Looking to these pleaters, like that of Knight and 
like that of Carr, where the hook extends above the ends 
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of the fingers, have you seen, have you personally seen, 
drapery, pleated drapery? A. Yes, certainly. 

Q. Do you have it in your home? A. Yes. 

Q. Have you seen pleated drapery in which there is 
superimposed over the drapery a stationary structure—I 
don’t know the name of it—a valance? A. A valance box. 

Q. A valance box? A. That’s what I have heard it 
referred to, yes 

Q. And have you seen those? A. Yes. 

Q. And the valance box includes probably a wood 
board with some fabric over it? A. Yes. 

Q. And the front panel of that comes down over the 
top of the drape? [221] A. Yes. 

Q. And conceals the uppermost edge of the drape? 
A. That’s right. 

Q. If these drapes, like that shown in Knight and 
Carr, are installed with a valance box, are the hooks then 
visible? A. No, they are not. 

Q. Now, you were asked about Jantzen, which is 
Plaintiff’s Exhibit No. 26. 

In the Jantzen structure is there a hook by which the 
device is hooked on to a curtain rod? A. Yes. 

Q. And is the bite of that hook substantially beneath 
the upper ends of the upwardly extending fingers? A. Yes. 

Q. And where is it approximately in relation to your 
upwardly extending fingers? A. About half way up. 

Q. And is there anything about the Jantzen device 
which would prevent the insertion of those fingers into the 
pockets of a pleater tape like Plaintiff’s Exhibit No. 1— 
and I will ask you to take Plaintiff’s Exhibit No. 26-A and 
apply it to the tape of Plaintiff’s Exhibit No. 1. A. There 
is. 

Q. Can it be applied? [222] A. Yes, it can. 

Q. When it is so applied, does it pleat the tape? A. 

Yes, it can be applied so as to pleat the tape. 

****** * 

MR. CONNER: Excuse me, Mr. Platt, you have 

inserted this device, Plaintiff’s Exhibit No. 26-A, into 
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nonconsecutive pockets of the tape, Plaintiff’s Exhibit 

No. 1, have you not? 

THE WITNESS: That is right; that’s the way 

you get a pleat. 

By MR. KALISH: 

Q. Turn to the Charlton British patent, which is Plain¬ 
tiffs Exhibit No. 29. 

Do you see in there a multipocketed tape sewn to the 
top of a curtain or drape? A. Yes. 

[223] Q. And into each of those pockets goes the single 
finger of a hanger? A. That’s right. 

Q. Will you look now to Figures 5 and 6 of the Loudon 
patent-in-suit and state whether that isn’t also true of the 

disclosure in those figures? A. Yes, it is. 

»*••*** 

Q. Is the hanger, or the metallic part, in the Charlton 
patent, the hook part, cooperative with the tape at the top 
of the drape the same as or different than is shown in Fig¬ 
ures 5 and 6 of the Loudon patent-in-suit? [224] A. It en¬ 
gages it in the same way. 

Q. Is there any difference in the relationship between 
hook and tape in the one patent as against the other patent? 
A. No, there is not. 

Q. And is the finger part, the part that engages into 
the pocket, is that in Charlton an inverted U the same as it 
is in Figures 5 and 6 of the Loudon patent? A. Yes, gen¬ 
erally correct. 

Q. I ask you to look beginning in line 35 of column 3 
of the Loudon patent-in-suit and state whether what is 
shown in Figures 5 and 6 of the drawing of the Loudon 
patent in-suit is or is not represented there as merely a 
modified form of what is shown in Figures 1 and 2 of the 
Loudon patent. A. That’s what it says. 

THE COURT: Yes, but I can’t find the language 

that you are talking about. 
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MR. KALISH: It is in line 35 of column 3, on page 
2, of the Loudon patent. It says: 

“A modified type of hook member 27 is used 
with this form of pocket arrangement,” and so on, 
and that refers specifically to Figure 6. 

[225] THE COURT: All right. 

By MR. KALISH: 

Q. I will ask you to look at the two pages of printed 
literature of the defendant, in evidence as Plaintiff’s Ex¬ 
hibits 44 and 45, and ask if you have examined these two 
pieces of literature. A. Yes, I have. 

Q. Will you state whether in these two pieces of litera¬ 
ture there is any reference, any explanation—well, first of 
all, do they show the device shown in Figure 2 of the patent- 
in-suit? A. Yes, they do. 

[226] Q. Does this piece of literature point out the 
purpose of having the hook higher or lower in relation to 
the pleater? A. Yes. 

Q. And what does it say? In other words, what is the 
purpose? 

MR. CONNER: Excuse me. May I have the 
preceding question and answer read? I didn’t hear 
them. 

(The preceding question and answer were read 
by the reporter as above recorded.) 

By MR. KALISH: 

Q. And what is the purpose? A. I will read what it 
says. It says: 

“Hooks shown with a higher hook as 1-A and 2-A and 
4-A are used under valance box or other places where space 
does not permit use of the standard hook.” 

Q. In this literature of the defendant, is there shown, 

[227] in addition to the four-finger pleater of Figure 2 
of the patent, also a two-finger pleater and a one-finger 
pleater? A. Yes, both of them are shown. 
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[233] Q. Mr. Platt, I ask you to look at plaintiff’s 
pleater, which is Plaintiff’s Exhibit No. 9, and contrast it, 
if you will, with the specimen of plaintiff’s pleater which 
is Defendant’s Exhibit No. 2, and state whether the lacquer 
or the ends of the fingers on that pleater of Plaintiff’s 
Exhibit No. 9 is hemispherical or whether it is more nearly 
flat? A. Definitely not hemispherical and very nearly flat, 
I woffd say. 

THE COURT: I would have preferred if the 
witness had described, rather than counsel. Can we 
have him describe what he sees there? 

By MR. KALISH: 

Q. Will you describe the shape of the lacquered ends 
of the fingers of Plaintiff’s Exhibit No. 9? A. Well, the 
lacquer on the fingers of Plaintiff’s Exhibit No. 9 is quite 
flat on the ends. In fact, it departs very little from the 
contour of the bare wire; while on Defendant’s Exhibit 
No. 2 there is a hemispherical tip of lacquer which is the 
result of a drop having hardened there. 

Q. Have you at my request picked up a fresh package 
of plaintiff’s pleaters, like Plaintiff’s Exhibit No. 9 and 
brought it with you? A. Yes, I have. 

Q. Will you produce that? [234] A. (The witness 
complies with counsel’s request.) 

Q. Is that the original package, without having been 
opened? A. Yes; it has not been opened. 

Q. Has it been in your possession since it came off the 
display rack? A. Yes, it has. 

Q. Have you examined the ends of the fingers of that 
batch of hooks? First of all, are those hooks the same as 
the hooks of Plaintiff’s Exhibit 9, in construction and de¬ 
tail? A. They are except that they have the high hook, I 
believe, instead of the low hook. 

Q. In other words, that’s for a ceiling installation? 
A. Yes. 

Q. And except for the position of the hook, is the con¬ 
struction the same? A. Yes, it is. 
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Q. And can you through the transparent envelope ex¬ 
amine the ends of the fingers? A. I can. 

Q. And what is the shape of the lacquered ends? A. 
On most of the ends it is substantially flat; a few rounded 
but none of them could be desribed as hemispherical or any¬ 
where near it. 

[235] MR. KALISH: I offer this in evidence as 

plaintiff’s exhibit of the next number. 

* * * * * * * 

Transparent bag containing ten “Nip-Tite” pleaters was 
marked for identification and received in evidence as Plain¬ 
tiff’s Exhibit No. 46. 

* * * * * * * 

[237] MR. KALISH: I will ask to have marked 
for identification one of plaintiff’s pleater hooks with a 
swing arm, and one without the swing arm, which de¬ 
fendant’s counsel has just produced, and I ask that they 
be marked as Plaintiff’s Exhibits 47; the one without 
the swing arm being 47-A and the one with the swing 
arm 47-B. 

[238] Specimen of plaintiff’s “Bestpleat” pleater, 
without the swing arm, was marked for identification as 
Plaintiff’s Exhibit No. 47-A. 

Specimen of plaintiff’s “Nip-Tite” pleater, with swing 
arm, was marked for identification as Plaintiff’s Exhibit 
No. 47-B. 

Q. Will you state, on such of the fingers which have 
their ends covered with lacquer, what the shape of the 
lacquered end is? A. The end of the lacquer tip on all 
of these is nearly flat. 

Q. How many of the fingers of these two pleaters have 
the end bared of all lacquer? A. None of them is entirely 
bare. 

Q. Well, which one of them is bared at all? How 
many? [239] A. All four tips of the one that hasn’t the 
swing arm—that’s Plaintiff’s Exhibit 47-A—have had the 

lacquer partially scraped off. 

♦ * * * * * * 
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Q. . . . Now, will you state how many of the fingers 
of the pleater of Plaintiffs Exhibit No. 47-A, that is with¬ 
out the swing arm, have the end of the wire, meaning the 
very end, bared of the lacquer? A. One of them is bare 
and the other three are covered. 

[240] Q. And of the three that are covered with 
lacquer, what is the shape of the lacquer-covered end, mean¬ 
ing the lacquer on the end? A. Substantially flat. 

Plaintiffs Exhibits 47-A and 47-B were received in 
evidence. 

[242] Q. Well, let me ask you this. Considering a 
plain, bare, unlacquered wire, whose end is shaped round, 
hemispherical in precisely the same shape as the lacquered 
ends of the fingers of Defendant’s Exhibit No. 2, is there 
in such a plain wire a U-shape in the same sense in which 
Mr. Conner suggested yesterday in respect to the lacquered 
ends of Defendant’s Exhibit No. 2? A. There is no differ¬ 
ence in the two so far as the shape of the finger is con¬ 
cerned. Neither of them is U-shaped. 

Q. Well, let me put it to you this way: If it were to 
be conceded that the lacquer-ended fingers have in them, 
by some theory which Mr. Conner advanced yesterday, 
if it were to be conceded that by that theory they had in 
them a U-shape, would the bare wire have a U-shape in it? 
A. Certainly. 

Q. What is the true geometric shape of this lacquer, 
this little lacquer, if it were possible to remove it from the 
ends of the fingers of Defendant’s Exhibit No. 2? A. It is 
a tube with a closed end. 

Q. Is such a tube fairly regarded as a U-shaped 
member? [243] A. No. 

Q. Are such closed-end tubes for rounding ends of 
common articles commonly used? A. Oh, yes; certainly. 

Q. Can you give an example? A. Well, there is a 
rubber tip on a crutch; a finger of a glove. 

Q. Would this be a fair illustration of a plastic tip on 
the end of a flat-ended finger? A. Yes, surely. 

A crutch with rubber tip at the bottom was marked 
as Plaintiffs Exhibit No. 48 for identification. 
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Q. Is that a common expedient in daily use? A. Yes, 

it is. 

Q. Have you ever heard of such a tip as this rubber 
tip on the end of this crutch called a U-shaped member? 
A. Never. 

Q. Have you examined the file history of the Loudon 
patent, and can you point out — well, I think you have 
already testified that you have examined it. 

[244] May I borrow the original exhibit? Is there 
any reference or suggestion in either the patent-in-suit, 
or the file-wrapper, which is Plaintiff's Exhibit No. 21, 
that a thin lacquer wall covering the end of a bare strand 
of wire was to be regarded as the equivalent of the 
U-formation which the patent shows as being bent by fold¬ 
ing the wire back upon itself? A. There is no such refer¬ 
ence or suggestion in either the file-wrapper of Plaintiff's 
Exhibit No. 21, or in the patent-in-suit. 

[245] Q. Is there any suggestion, either in the patent- 
in-suit or in the file-wrapper thereof, which is Plaintiff's 
Exhibit No. 21, of any other way of having a U-shaped 
finger, other than by bending a wire into a U-shape? A. 
No, there is not. 

MR. CONNER: Objection. He is asking the wit¬ 
ness whether there is a suggestion. 

THE COURT: Sustained. 

MR. KALISH: I asked whether the patent-in¬ 
suit, or the file-wrapper, discloses any way of having 
a U-shaped finger other than by bending a wire into 
U-shape. 

THE WITNESS: No. 

******* 

[251] Q. Would there be any unexpected result flow¬ 
ing from the lowering of the hooks of the Carr or the Knight 
device to put them in the same relation, in relation to the 
fingers, where Steiner puts them? A. No, there would not. 

MR. CONNER: Objected to, Your Honor. He is 
asking this witness whether the result would be unex- 
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pected. And expected to whom? To him? Or to a man 
skilled in the art? 

MR. KALISH: A man skilled in the art as re¬ 
flected by the prior art patents. 

MR. CONNER: I don’t believe he has been quali¬ 
fied as a man skilled in the art. 

THE COURT: You may answer the question as 
restated. 

THE WITNESS: Will you please ask the ques¬ 
tion again? 

By MR. KALISH: 

Q. Would there be any unexpected result, that is un¬ 
expected to a person skilled in the art, to lower the hook 
of the Carr device or of the Knight device to place it in 
the same general relationship to the height of the fingers 
as is shown in the Steiner patent? [252] A. No, there 
would be no unexpected result. 

Q. Would such relocation of the fingers from above 
thefi^ends of the fingers to somewhat below the ends, or 
midway of the finger, be anything beyond the competence 
of a person having ordinary skill in the art? 

THE WITNESS: No, there is nothing that would 
not be within the competence of anyone. 

Q. Is there anything in the addition of additional 
fingers to these prior art patents, such as Carr or Knight, 
or any of the other two-finger arrangements, which would 
be beyond the competence of a person skilled in the art, 
if more than two fingers were wanted? A. No. 

Q. Is there anything in the lengthening or shortening 
[253] of these fingers, as for instance Figure 42 of the 
Roger French patent, if it is desired to make the fingers 
longer or shorter for any purpose, which would be beyond 
the skill or competence of the ordinary person skilled in 
the art? A. No. 
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Q. I think on your cross-examination by Mr. Conner 
yesterday you gave your assent to his statement that the 
small eyelet on the end of the shorter fingers in Figure 42 
of the Roger French patent, which is Plaintiff’s Exhibit 
No. 34, were intended to be sewn to the fabric. 

Have you since then refreshed your recollection by 
reference to the specification of this patent, and can you 
now state whether that is so? A. Yes, I have. 

Q. And what is the fact as far as the specification is 
concerned? Does Roger French say to sew these eyelets 
to the fabric, or what does he say about them? A. No, I 
find, on reexamining the patent, that he does not state 
that they are to be sewed on but that they are to be [254] 
inserted in the pockets in the tape shown in Figure 40. 

RECROSS-EXAMINATION BY MR. CONNER: 

***** * * 

[262] REDIRECT EXAMINATION BY MR. KALISH: 

[263] Q. Was the narrow finger, the idea of having 
the fingers narrow, was that new in the art in December, 
1949? A. No. 

Q. That is shown? A. Oh, yes; there are many ex¬ 
amples in the prior art of narrow fingers. 

Q. And was the idea of having the four fingers in a 
single plane, was that new in the art? A. No. That is 
shown in Steiner particular, and also in French, Figure 2. 

Q. That is Roger French? A. Roger French. 

Q. Was the idea of having the hook between the two 
center fingers new in the art? A. No. That was old. 

Q. In what, for instance? A. Well, Carr and in fact 
practically all of them; Ashwell. 

Q. What about Steiner? A. Steiner; and again, Roger 
French. 

Q. Was the idea of having the hook below the ends 
of the fingers, was that new? A. No, it was not. That is 
shown again in Steiner very clearly. 

Q. And what about the Ashwell patent, does that show 

[264] the hook below the ends of the fingers? A. Yes, it 
does. 
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Q. Did it involve anything more than the normal ex¬ 
pected competence of a person skilled in the art to make 
a pleater with four fingers each inverted U-shaped mem¬ 
bers, in view of the prior art? A. No. 

Q. Did it involve anything beyond the normal expected 
competence of a person skilled in the art, prior to the filing 
date of the patent-in-suit, of course, to make a pleater like 
that defined in each of the four claims, 1 to 4 of the patent- 
in-suit, in view of the prior art? A. The first four claims 
of the patent-in-suit? 

Q. Yes. A. No, it did not. 

Q. Coming to Claim 5, is there any element of Claim 
5 which is not fully disclosed, any feature of Claim 5 which 
is not fully disclosed in the prior art in evidence here? 
A. No, there is not. 

Q. Will you point out in the prior art where the 
curtain, draped upper end of the curtain, is supported from 

[265] the ends of the fingers? A. In Charlton it is clearly 
supported from the ends of the fingers. 

Q. How about the second Perlmutter patent? A. Yes, 
in Perlmutter. 

Q. Did it involve anything more than the normal com¬ 
petence of a person skilled in the art, prior to the filing 
date of the patent-in-suit, to support the curtain, pleat 
the curtain and to support the curtain, as defined in Claim 
5, in view of the prior art? A. No, it did not. 

RECROSS-EXAMINATION BY MR. CONNER: 

Q. When did you read the prior art patents, Exhibits 
22 to 39, inclusive, for the first time? A. It was Thursday 
of last week, I believe. 

Q. Prior to that time had you had any professional 
experience in the drapery art? A. No professional experi¬ 
ence, no. 

MR. CONNER: No further questions. 

[266] By MR. KALISH: 

Q. Have you had any personal experience in hanging 
draperies? A. Hanging them around the house, yes. 
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Q. And have you been familiar for any appreciable 
length of time with how draperies are hung and pleated? 
A. Yes, for many years. 

Q. Prior to 1949? A. Yes, indeed. 

[267] The crutch, with rubber tip at the bottom here¬ 
tofore marked for identification, was received in evidence 
as Plaintiff’s Exhibit No. 48. 

Drapery, with plaintiff’s “Conso” “Bestpleat” tape 
sewn to top thereof, was marked for identification and re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 49. 

[268] Box (empty) in which plaintiff’s “Bestpleat” 
tape and pleaters are packaged and sold was marked for 
identification and received in evidence as Plaintiff’s Ex¬ 
hibit No. 50. 

Box (empty) in which plaintiff’s “Bestpleat” tape 
and “Nip-Tite” pleaters are packaged and sold was marked 
for identification and received in evidence as Plaintiff’s 
Exhibit No. 51. 

[269] MR. KALISH: That concludes plaintiff’s case. 

I would like to note on the record, if I may, that 
plaintiff’s president, Mr. Joseph Bernhard has been 
here throughout the trial and will remain here through 
the rest of the trial. I note that of record only because 
there has been some suggestion on the part of defend¬ 
ant’s counsel of his desire to have him here. 

THE COURT: Very well. The plaintiff rests? 

MR. KALISH: Yes. 

[270] An individual “Empire” slip-on pleater-hook 
like those of Plaintiff’s Exhibit No. 43 was marked for iden¬ 
tification and received in evidence as Plaintiff’s Exhibit 
No. 43-A. 

THE COURT: Then the plaintiff rests? 

MR. KALISH: Yes. 
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EVIDENCE ON BEHALF OF THE DEFENDANT 

MR. CONNER: We would like first to offer in 
evidence as Defendant’s Exhibit No. 4 a copy of 
Canadian patent No. 496,061 which w-as issued to the 
defendant on September 15, 1953, on an application 
filed May 31, 1945. 

MR. KALISH: I should like to object, and I do 
object, to the receipt in evidence of this document as it 
has no bearing on this suit. It is not relevant to any 
issue in this sut. It is not the patent-in-suit; that is 
to say, it is not the patent being asserted against 
plaintiff’s products. 

It is not a piece of prior art so far as I know; at 
least that is not the purpose for which it is offered 
I am sure, and unless counsel can show what its rele¬ 
vance to this case is, I submit it should not be admitted. 

MR. CONNER: If it please the Court, this 
patent w~as granted on an application filed in Canada 
at the same [271] time the defendant filed her first 
application for patent in the United States. The two 
patent applications correspond and cover the same 
invention. 

And I offer it for several purposes. One is to 
show that the Canadian Patent Office, as well as the 
United States Patent Office, granted the defendant a 
patent on this invention; and also to show that there 
are differences in the wording of the Canadian and 
U. S. patent claims so that it may be appreciated that 
it is not necessary to give to the wording of the claims 
in the U. S. patent a limited interpretation in order 
to make those claims patentable over the prior art 
patents which plaintiff is relying on. 

MR. KALISH: Well, I submit, of course, that 
this Court cannot fairly consider the wisdom of the 
action of the Canadian Patent Office in granting the 
Canadian patent on the Canadian patent laws and the 
decisions of Canadian Courts. 
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Moreover, for this Court to compare the claims 
of Canadian patents with that of the U. S. patent, 
and thereby give the U. S. patent the scope which the 
Canadian office gave the Canadian patent would be 
completely outside the proper realm of this trial. It 
would involve a consideration of the file history of 
the Canadian patent and the Canadian law. 

THE COURT: I think the objection is good, Mr. 
Conner. The Court sustains the objection to Defend¬ 
ant's [272] Exhibit No. 4 for identification. 

MR. CONNER: May it be marked for identifica¬ 
tion? 

THE COURT: It will be marked as Defendant’s 
Exhibit No. 4 for identification. 

Canadian patent, No. 496,061, issued September 15, 
1953 to Florence F. Loudon was marked for identification 
as Defendant’s Exhibit No. 4. 

RONALD DAVIS was called as a witness by the de¬ 
fendant : 

DIRECT EXAMINATION BY MR. CONNER: 

Q. Will you please state your name? A. Ronald Davis. 
Q. Where do you live, Mr. Davis? A. In Toronto, 
Canada. 

Q. With what company are you associated? A. Cooper- 
Davis, Limited. 

Q. Where is that company located? A. In Toronto. 
Q. In what capacity are you associated with Cooper- 
Davis Company, Limited? [273] A. Sole owner. 

Q. In what business is Cooper-Davis, Limited, en¬ 
gaged? A. Draperies; making slipcovers; upholstery; and 
trimmings of all kinds. 

Q. Do you make any trimmings? A. No, sir. 

Q. You just sell them, is that correct? A. That’s right. 
Q. Do you sell drapery pleater-hooks and pleater-tape 
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of the general type with which this suit is concerned? A. 
Yes, sir. 

Q. When was your company organized? A. In 1949. 

Q. Have you been with the company all of the time 
since 1949? A. Yes, sir. 

Q. What experience, if any, had you had in the drapery 
field prior to the formation of Cooper-Davis Company? 
A. Prior to ’49 I was with the T. Eaton Company of 
Toronto, from 1920 until 1949. 

From ’30 to ’43 I was with the T. Eaton Company, 
Limited of Halifax, Nova Scotia. 

Q. During that time you were with the Halifax divi¬ 
sion of the Eaton Company, in what department of the 
company were you employed? [274] A. In the drapery 
department. 

Q. And did you have any position of responsibility 
in the drapery department? A. I was manager of that 
department. 

Q. And between 1943 and 1949, how were you em¬ 
ployed? A. From ’43 to ’49 I was with the T. Eaton Com¬ 
pany, Limited in Toronto, their better-class store, the 
College Street store, in the curtain department. 

Q. What type of organization is the T. Eaton Com¬ 
pany? Is that a department store? A. It is a very large 
departmental store; in fact I would say the largest in the 
British Empire. 

Q. Does it have more than one branch? A. Yes; it 
has branches from coast to coast. 

Q. During the time you were manager of the drapery 
department of the Halifax branch of the Eaton Company, 
will you please describe the nature of your duties? A. Well, 
the nature of my duties, while in Halifax, I had charge of 
the department—I had a staff under me. I had full respon¬ 
sibility of the running of the organization. I had a work 
room, comprised of a work room, and gave all instructions 
pertaining to that department. 

Q. Did your duties involve the buying of drapery 
trimmings for the store? A. Yes, sir. 
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[275] Q. Where did you do your buying? A. In 
Canada and the United States. 

Q. Where in the United States? A. In New York. 
Q. Did your duties at that time also involve the actual 
installation of draperies? A. Very definitely. 

Q. Did your duties also involve the training of other 
employees in the proper method of the installation of 
draperies? A. Yes, sir. 

Q. At the present time, as owner of Cooper-Davis, 
Limited, do your duties involve the buying of drapery 
trimmings? A. Yes, sir. 

Q. And do your duties also involve the personal in¬ 
stallation of draperies, as well as the supervision and the 
instruction of others in the art of drapery hanging? A. 
Yes, sir. 

Q. During the time that you have been buying drapery 
trimmings, have you had occasion to become familiar with 
the various types of drapery hooks? A. Yes, sir. 

Q. Available on the market in the United States and 
Canada? A. Yes, sir. 

Q. Will you please describe the types of drapery hooks 
[276] which were actually available on the market in the 
United States and Canada prior to the late ’40s? 

MR. KALISH: I object to that. This witness 
can't possibly testify to anything more than the 
drapery pleaters and hooks and devices which came 
to his attention. 

I object to the question if this witness is to tes¬ 
tify as to what all there is in the United States or 
in Canada. 

All he can testify to is what came to his atten¬ 
tion, and I submit that many things could have existed 
without him knowing about it. 

THE COURT: Well, it will be limited to his 
personal knowledge. 

MR. KALISH: All right. 
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MR. CONNER: Will you re-read the question, 
please? 

THE REPORTER (Reading): — 

“Question: Will you please describe the types of 
drapery hooks which were actually avilable on the 
market in the United States and Canada prior to the 
late ’40s?” 

A. Principally sew-on hooks and the pin-on type 
hooks; that is for valance purposes only. 

By MR. CONNER: 

Q. I hand you the hook which is in evidence as Plain¬ 
tiff’s Exhibit No. 30B, and ask whether you recognize that 
type of hook. [277] A. Yes, I do. 

Q. By what common name is that type of hook known 
in the trade? A. Sew-on hook, sir. 

Q. At the upper and lower ends of that hook there are 
eyelets of generally triangular, or, perhaps more accu¬ 
rately, heart-shaped configuration; will you please state 
what the purpose of those eyelets is? A. The actual pur¬ 
pose of those eyelets, where there is a slight concave in the 
center, is principally for thread so that the thread will not 
slip off the edges, to hold and support the hook on the 
curtain. 

Q. When you say “thread” do you mean this eyelet 
is sewn through to attach the hook to the drapery? A. 
That is correct. 

Q. You referred to a pin-on hook, in addition to a 
sewn-on hook, as being available on the market. Will you 
describe that hook in general terms, please? A. Principally 
the pin-on hook is a form of a pin which is inserted into 
the curtain which has a looped top that goes into the ring 
or on the roller on the rod. 

Q. That looped top that you speak of is the part which 
corresponds in function to the supporting hook of these 
types of pleaters that we have been talking about in the 
present suit, isn’t that right? [278] A. Right. 
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Q. And that pin-on hook, as I understand your te fr^f^j 
timony, is attached to the drapery by a pointed£§ft3T>eing^ 
inserted through the fabric of the drapery, or through 
the lining attached to the fabric? A. Correct. 

MR. KALISH: I would like not to have to inter¬ 
rupt, but I would ask that counsel be instructed not 
to lead the witness. I would like the witness to tell 
how these things are. I don’t want to interrupt if I 
can help it. 

1 

THE COURT: Yes, that is correct. 

By MR. CONNER: | 

Q. Prior to the late 1940s, so far as you know was 
there available on the market in either the United States 
or Canada any type of pleater-hook? A. To my knowledge, 
no, sir. 

Q. When a decorator or a housewife wished to form 
a pleated heading of the type seen, for example, on this 
drape which plaintiff has offered in evidence as Plaintiff’s 
Exhibit No. 49, using either the pin-on hook or the sew-on 
hook, will you please describe the operations that she had 
to go through in properly spacing the hooks along the 
drapery in order to achieve uniform pleat spacing? A. Prior 
to this type of a heading, a pinch-pleated heading, all head¬ 
ings were made by hand, by experienced [279] seam¬ 
stresses. And in each case they had to be instructed very, 
very carefully in the operation of making these pleats; 
they had to be spaced evenly apart, and when given instruc¬ 
tions by a fully experienced person invariably they are 
often wrong when completed. Therefore, it has to be made 
over again. And that’s why I say that the hand-made pleat 
is very, very difficult to make. 

Q. When we use the term “pleater-hook,” what does 
that term mean to you. That is, what is its accepted mean¬ 
ing in the art? A. Well, a pleater-hook, my description of 
a pleater-hook actually is a hook that is inserted into a tape 
that has fingers to form a pinch-pleat. 









102a 


R. Davis (direct) 


Q. When did you first see a pleater-hook? A. The 
first experience I had of finding the pleater-hook was one 
time in 1949 when I was on a trip to Ontario, on my holi¬ 
days, and went into one of the Eaton stores and saw this 
on display in one of their stores. 

I became immediately interested because I could see 
the advantage of the time-saver and many other things. 
So I got the name of this pleater-tape “No-so” which was 
also made by Mrs. Loudon in Toronto, and since that time 
I have carried that product. 

Q. Would you recognize the type of hook which you 
saw at that time? [280] A. Yes, sir. 

Q. I hand you a hook and ask whether or not that 
is identical with the hook which you stated that you saw 

for the first time. A. It is, sir. 

******* 

[281] Specimen of defendant’s “No-so” four-finger 
pleater was marked for identification as Defendant’s Ex¬ 
hibit No. 5. 

Q. When was it that you saw this pleater-hook, such 
as Defendant’s Exhibit No. 5, in the Easton store in Pem¬ 
broke? [282] A. For the first time in 1949. 

Q. And prior to that time had you ever seen a pleater- 
hook? A. No, sir. 

Q. At the same time that you saw the pleater-hook, 
such as Defendant’s Exhibit No. 5 for the first time, did 
you also see on sale in that Eaton Company store some 
pleater-tape? A. Of the “No-so” type, yes. 

Q. Would you recognize that type of tape? A. Yes, 
sir. 

Q. I ask the witness to examine the strip of tape which 
is sewed at one edge of this sample of drapery fabric, and 
state whether or not the tape which he saw for the first 
time in 1949 was identical with the specimen which I hand 
him. A. Yes, sir. 

Q. When you first saw this type of hook and tape, 
what was your impression of it? 

(Here plaintiff’s objection was overruled.) 
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[283] A. I found a great many things that appealed 
to me in respect to this tape and hook in a saving of time 
for the average customer that’s making her own drapes. 

It is so simple and so easy of operation that I could 
see a great many more yards of goods being sold over my 
counter than in the past. 

Q. Will you please describe to the Court in very brief 
terms how that hook and tape are used together to produce 
pinch-pleats in the drapery? A. The four fingers are 
supplied for the insertion into the opening into the tape 
so that it forms a pleat which when completed gives you a 
very symmetrical work. 

Q. Is the hook readily removable from the tape? A. 
Yes, sir. 

Q. Is it important that the hook be removable from 
the tape? A. For the sole purpose of dry cleaning or wash¬ 
ing, whichever a customer wishes to do. 

Q. With the sew-on type hook, if the user of the 
draperies wanted to wash or dry clean the draperies, what 
had to be done with respect to the hooks? A. Well, there 
are a great many things that really have to be done with 
respect to a drape that has to be dry [282] cleaned or 
washed. You have to remove each one of those hooks for 
the purpose of cleaning, and then there is a great task of 

sewing those hooks back on again. 

* * * * * * * 

A piece of defendant’s “No-so” tape sewn to the top 
of piece of drapery material was marked for identification 
as Defendant’s Exhibit No. 6. 

Q. I ask the witness whether or not he is currently 
selling in his store, in Toronto, pleater-hooks and tape of 
the type exemplified by Defendant’s Exhibits 5 and 6. A. 
Yes, sir. 

[285] For how long a time have you sold hooks and 
tape of this type? A. Since ’49, sir. 

Q. Has it been a commercially successful item for you? 
A. Very, definitely. 

Q. Are you currently handling in your store, in 
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Toronto, any other types of pleater-hooks and pleater- 
tape? A. Yes, sir. 

Q. Who are the manufacturers of those other types 
which you handle? A. Eastern Machine Company, which 
have a branch in Canada, and also Judd Tape & Hooks. 

Q. Are you also familiar with pleater-hooks and 

pleater-tape sold by the Kirsch Company? A. Yes, sir. 

**•*«*• 

Q. I hand you a length of tape with a pleater-hook 
inserted into pockets of the tape, and ask you whether you 
recognize that tape and hook. 

(Here Plaintiff’s objections were overruled.) 

[290] A. Yes, I do. 

Q. Do you know who manufactures that tape and 
hook? A. Yes, sir. 

Q. Who? A. Kirsch Manufacturing. 

Q. That is the Kirsch Manufacturing Company of 
Sturgis, Michigan? A. Yes. 

(Here plaintiff’s objections, to the foregoing question, 

were overruled.) 

[291] Kirsch Company’s four-finger pleater was 
marked for identification as Defendant’s Exhibit No. 7-A. 

Piece of Kirsch Company’s “EZ pleat” tape was marked 
for identification as Defendant’s Exhibit No. 7-B. 

Q. I hand the witness another length of pleater-tape 
with a pleater-hook inserted in the pockets thereof. 

Q. I ask the witness whether he handles that pleater- 
tape and pleater-hook in his store in Toronto. A. Yes, I do. 

Q. Do you know where that particular specimen of 
tape and that particular hook that you have in your hand 
came from? [292] A. Yes, sir. 

Q. Where did that come from? A. That is Eastern. 

THE COURT: Is that all there is to it? 

THE WITNESS: It is Eastern Machine, I think, 

of Toronto, Canada, sir, but I think it is Eastern 

something else here in America, still connected with 

the same firm. 
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By MR. CONNER: 

Q. In order to shorten this, let me ask you whether 
or not you handed me that particular length of tape and 
that particular hook. A. I did, sir. 

Q. And where did that come from? A. That came 
-from my own store. 

(Here plaintiffs objections were overruled.) 

[293] Specimen of Eastern’s four-finger pleater was 
marked for identification and received in evidence as De¬ 
fendant’s Exhibit No. 8-A. 

A piece of Eastern’s tape was marked for identifica¬ 
tion and received in evidence as Defendant’s Exhibit No. 
8-B. 

Q. I hand the witness another length of tape with a 
pleater-hook inserted into the pocket thereof and ask him 
whether or not he handles that tape, and pleater-hook in 
his store in Toronto. A. Yes, I do. 

Q. Do you know where that particular sample of tape 
and that particular pleater-hook which you have in your 
hand came from? A. Yes, sir, I do. 

Q. Where did they come from? A. Judd Manufac¬ 
turing Company. 

Q. Speaking of this particular length of tape and this 
particular pleater-hook which you have, who gave them 
to me, do you know? A. I gave this to you, sir. 

[294] Q. Do you know where it came from? Where 
did you get it? A. It came out of my own store. 

(Here Plaintiff’s objections were overruled to the 
receipt in evidence of Defendant’s Exhibits 9-A and 9-B.) 

[295] Specimen of Judd Company’s four-finger pleater 
was marked for identification and received in evidence as 
Defendant’s Exhibit No. 9-A. 

A piece of Judd Company’s “Pleatmaster” tape was 
marked for identification and received in evidence as De¬ 
fendant’s Exhibit No. 9-B. 

Q. Will you please look at this Kirsch pleater-hook, 
Defendant’s Exhibit No. 7-A and state whether or not it 
has four fingers? A. Yes, sir. 
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Q. Are those fingers of inverted U-shapes? 

(Here Plaintiff’s objections were overruled to the re¬ 
ceipt in evidence of Defendants’ Exhibits 9-A and 9-B.) 

[296] Q. Are the fingers of this hook, Defendant’s 
Exhibit No. 7-A, of inverted U-shape? A. Yes, sir. 

Q. Will the witness please examine the hook, Defend¬ 
ant’s Exhibit No. 8-A, that is the Eastern hook, I believe, 
and state whether or not it also has four upstanding 
fingers? A. Yes, it has. 

Q. Will you please state whether or not those fingers 
are of inverted U-shape? A. They are of inverted U-shape. 

(here Plaintiff’s objections to previous question, overruled.) 

[300] Q. Mr. Davis, do you sell the hooks of one 
manufacturer in combination with the tape of a different 
manufacturer on any occasions? A. Yes, sir. 

Q. Are the hooks, the pleater-hooks, that is, of the 
various manufacturers whose products you handle in your 
store, interchangeable with one another? A. Yes, sir. 

Q. And are the tapes manufactured by the various 
manufacturers which you handle in your store also inter¬ 
changeable? A. Yes, sir. 

Q. I hand the witness the specimen of tape which is 
in evidence as Defendant’s Exhibit No. 6—and this is the 
defendant’s own tape, Your Honor—together with the 
pleater-hook which is in evidence as Plaintiff’s Exhibit No. 
8—and this is the plaintiff’s hook, Your Honor—and ask 
the witness to insert the fingers of the hook into the pockets 
of the tape, if he can. A. (The witness complies with coun¬ 
sel’s request.) 

Q. Did you insert the fingers of hook, Plaintiff’s Ex¬ 
hibit No. 8, into the pockets of the tape, Defendant’s Exhibit 
No. 6? [301] A. I did. 

Q. Did you have any difficulty in doing so? A. No, 
sir. 

Q. Does that hook, Plaintiff’s Exhibit 8, cooperate 
with the tape, Defendant’s Exhibit 6, in the same way that 
the defendant’s own hook, as examplified by Defendant’s 
Exhibit No. 5 did? 

******* 
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(Here Plaintiff’s objections were overruled.) 

[302] Q. I ask the witness to insert the fingers of 
the defendant’s hook, Defendant’s Exhibit No. 5, and state 
whether or not those two hooks cooperate with the tape 
in the same way. A. Exactly the same way, sir. 

THE COURT: He is now testifying to what he 

has done, in the presence of the Court, I take it. 

By MR. CONNER: 

******* 

Q. I ask the witness to state whether any differences 
exist between the functions of those two hooks, and if so, 
what those differences are. A. No difference. 

[303] Q. I ask the witness whether those two hooks 
perform their functions in the same way. A. Exactly the 
same way. 

Q. Are these two hooks, Plaintiff’s Exhibit 8 and 
Defendant’s Exhibit 5, the practical equivalent of each 
other? A. Yes. 

******* 

[308] A piece of plaintiff’s “Conso” “Bestpleat” tape j 
was marked for identification as Defendant’s Exhibit 
No. 10. 

******* 

[309] The tape heretofore marked for identification 
was received in evidence as Defendant’s Exhibit No. 10. j 

Q. I ask the witness to examine closely the upper 
corners of the pockets in that tape and state whether or not ! 
those upper corners are perfectly square or whether they 
are inclined inwardly. 

(Here Plaintiff’s objections were overruled.) 

i 

[311] A. They are inclined inwardly. 

Q. I ask the witness to take this pair of scissors and 
to cut one of those pockets open, along its full length. A. 

(The witness complies with counsel’s request.) 

Q. Now I ask the witness to unravel the thread along ! 
one of those edges, and describe what happens when the j 
thread is unraveled. 
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(The witness complies with counsel's request.) 

Q. What happened as that thread broke loose from 
the fabric? Pull it on down and back up until it is un¬ 
raveled. Now, what happens when it reaches the top? A. 
It turns in toward the center. 

[312] Q. Will you please state whether or not that 
thread which forms the outer layer of the pocket, when it 
reaches the upper corner of the pocket and turns inwardly, 
where does it go? A. Directly to the center. 

MR. KALISH: Mr. Witness, are you speaking 
of the weft thread or the warp thread? Do you know 
which is which? 

THE WITNESS: Yes, I do. 

MR. KALISH: Is it the weft or the warp that 
reaches to the center? 

[313] THE WITNESS: It is the warp. 

MR. KALISH: The warp thread reaches to the 
center? 

THE WITNESS: Yes. 

MR. KALISH: And the warp thread in your esti¬ 
mation is the one that runs lengthwise of the tape? 

i THE WITNESS: That's right, and that is the 
thread that reaches the center. 

MR. KALISH: And the thread that you have 
been unraveling is the thread that runs cross-wise, 
is that correct? 

THE WITNESS: That is true. 

By MR. CONNER: 

Q. So that there won’t be any confusion with the ter¬ 
minology of warp and weft, will the witness describe the 
location of that thread with respect to the fabric, or more 
specifically, describe its location with respect to the outer 
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layer of the pocket? Does it run cross-wise of the fabric 
or does it run length-wise? A. Would you call this (in¬ 
dicating length-wise, or this way? 

Q. This would be length-wise; that is the longer dimen¬ 
sion of the tape. Cross-wise would be across the shorter 

[314] dimension of the tape. A. It runs cross-wise. 

******* 

Q. Will you examine the outer layer of the fabric of 
each of those pockets and state whether the upper edge of 
that outer layer is any thicker or heavier than the rest 
of the outer layer of the pocket? A. It is definitely heavier 
at that point. 

Q. What is the effect on the inner dimensions of that 
pocket which results from thickening of the upper edge 
of the outer pocket, and from the inward inclination of the 
lateral edges of the pocket? A. It closes it. 

Q. It tends to close the upper end? A. It tends to close 
on the upper corners. 

Q. When a pleater-hook is installed on the tape, and 
the fingers are inserted upwardly into the pockets of the 
tape—[315] with the tape of course installed on a drapery 
and with the fabric of the drapery causing the upper edge 
of the pleat to flare outwardly, as you previously testified— 
what would tend to happen with respect to passage of the 
fingers through the upper end of the pocket? Would it tend 
to snag or would it tend to go through freely? A. It wouldn’t 
go through freely. 

Q. In your own store in Toronto how many pleater- 
hooks of the general type with which this suit is concerned 
do you sell in the course of a year? A. In the vicinity of 
around 25,000. 

Q. How many stores are there in Toronto? A. Around 
35 drapery stores I would say that carry the pleater-type 
header. 

MR. KALISH: I object to that unless this witness 
knows and unless he has made a survey, this witness 
hasn’t shown qualifications to show how many stores 
handle this particular hook. 
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MR. CONNER: He is probably better qualified 
than anyone in the court room, Your Honor. 

THE COURT: Objection overruled. 
****** * 

[316] By MR. CONNER: 

Q. I believe you said, Mr. Davis, that you also custom- 
make draperies in your store in Toronto. A. That is correct. 

Q. Do you deal with pleater-hooks of the type exempli¬ 
fied by Defendant’s Exhibit No. 5, and pleater-tape of the 
type exemplified by Exhibit No. 6 in the custom-making 
of draperies? [317] A. Yes, sir. 

Q. Do customers ever ask you specifically for that type 
of hook and that type of tape in their custom-made 
draperies? A. Very definitely. 

Q. What advantage is there to the housewife in hav¬ 
ing that type of hook and that type of tape used in custom- 
made draperies? A. Well, it so simplifies the cleaning. 
Also, if they want to take them outside and air them in 
the sun they can take the hooks out and hang them out 
straight, and put the hooks back in on the return. 

Q. I ask the witness to examine this group of patents, 
Plaintiff’s Exhibits 22 through 39, inclusive, and state with 
respect to each patent whether or not he has ever seen on 
the market in the United States or in Canada devices of 

the type shown in those patents. 

******* 

(Here Plaintiff’s objections were overruled.) 

[318] A. Do you wish me to mention them singly? 

By MR. CONNER: 

Q. If you will, please. A. I have never seen specimen 
No. 22. 

MR. CONNER: That is the Nachmann patent. 
A. (Continuing) Nor have I ever seen specimen 23. 
MR. KALISH: You mean Exhibit 23. 

THE WITNESS: Yes. I have never seen it. 
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By MR. CONNER: 

Q. That is the Knight patent. 

THE COURT: Yes, that is the Knight patent. 
THE WITNESS: Exhibit 24 I have never seen. 
MR. KALISH: That’s the Carr patent. 

By MR. CONNER: 

Q. You mean, of course, that you have never seen any 
device of the type shown in that patent, Exhibit No. 24? 
A. That is correct. 25 likewise. 

THE COURT: What about 25? 

THE WITNESS: 25 I have never seen, sir. 

26 I have never seen. 

The same for No. 27. 

[319] MR. KALISH: What is the name of 27? 

THE WITNESS: Fleming. 

THE COURT: That’s Fleming. 

MR. CONNER: That seems to be a garment sup¬ 
porter. 

THE WITNESS: 28,1 have never seen that one; 
that is the Brewington. 

29, I have never seen that. 

30, I have seen. 

By MR. CONNER: 

Q. When you say you have seen, to what specific part 
of that patent do you refer? A. This hook I presently carry 
in stock. It is typically the old-fashioned type hook that 
you sew on to a heading of the drape. 

Q. You are referring now to the hook that is shown 
in Figure 5 of that patent? A. Yes, that is correct, 
Figure 5. 





112a 


R. Davis (direct) 


31, I have never seen. 

32, I have a 32 hook here. Figure 8, in stock. 

No. 33 I have never seen. 

No. 34 I have seen. 

Q. You refer to which figure? A. Figure 42. 

THE COURT: Figure 42? 

MR. CONNER: Yes, sir. It is on one of the 
[320] subsequent pages of the drawings. 

MR. KALISH: Would you mind speaking just 
a little louder? 

THE WITNESS: Figure 42 of the R. French, 34. 

MR. KALISH: Any other figure? Just 42? 

. THE WITNESS: That’s the one, yes. 

Figure 19 is the same hook, I believe, only prob¬ 
ably a replica of this Figure 8, is it not? 

By MR. CONNER: 

Q. You have seen a hook similar to Figure 19? 

A. That’s right; I have that presently in stock. 

MR. KALISH: What is that last? 

THE WITNESS: Figure 19. 

MR. CONNER: He is talking about Plaintiff’s 
Exhibit No. 34, Figure 19 of that exhibit. 

THE WITNESS: I have that in stock. 

MR. KALISH: You have it in stock, you say? 

THE WITNESS: Yes, sir. 

MR. KALISH: Did you say you have Figure 42 
in stock also? 

MR. CONNER: Figure 42 was a previous ex¬ 
hibit. 
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THE WITNESS: Figure 42 I actually have in 
stock also. 

MR. KALISH: You have both in stock? 

THE WITNESS: Yes, sir. 

[321] No. 35 I have never seen. 

No. 36 I have never seen. 

MR. KALISH: You have seen? 

THE WITNESS: I have not. 

MR. KALISH: None of those on 36? 

THE WITNESS: 38 I have never seen. 

MR. KALISH: How about 37? 

THE WITNESS: No, sir; I have never seen 37. 

MR. KALISH: Or 38? 

THE WITNESS: No. 

MR. KALISH: How about 39? 

THE WITNESS: There is no 39 here. 

By MR. CONNER: 

Q. Here is a 38. 

A. I mentioned that I haven’t seen that. 

By MR.*CONNER: 

[322] Q. Let me ask whether or not those hooks which 
you just said you have seen on the market before, have 
anything in common. A. In one case only, according to 
the hooks that are in that book, in one case only; it is a 
so-called hook of the type that you would sew on to the 
heading of a drape. The others are tape-insertion hooks. 

Q. Tn^efche* to clarify that answer I think it might 
be better to show the witness those that he referred to 
individually. I believe the witness said that he has seen 
a hook of the type shown in Figure 5 of the Vance patent, 
Exhibit 30. What type is that? A. That is a sew-on hook, 
Q. I believe the witness said that he saw a hook cor¬ 
responding to the showing of Figure 8 of the French patent, 
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Exhibit 32. What type hook is that? [323] A. That is an 
insert hook into a tape. 

Q. I ask the witness whether or not that hook, such 
as shown in Figure 8 which he has previously seen, is a 
pleater-hook. A. No, sir. 

Q. I believe the witness said that he has previously 
seen a hook, such as shown in Figure 42 of the French 
patent, Exhibit 34. I ask the witness whether that is a 
pleater-hook. A. No, sir. 

Q. I believe the witness also said that he saw or has 
seen a hook of the type shown in Figure 19 of that same 
French patent, Exhibit 34. I ask him whether or not that 
is a pleater-hook. A. No, sir. 

CROSS-EXAMINATION BY MR. KALISH : 

[325] Q. What did you do while you were going to this 
night school? A. I was working. 

Q. Where? A. With the T. Eaton Company. 

Q- In what capacity? A. Oh, I was just an ordinary 
clerk at the time. 

Q. In what department? A. Well, a number of de¬ 
partments. 

Q. By the way, how old are you now? [326] A. I am 
fifty-one. 

Q. You say you were with the Eaton Company from 
1920 to 1949; is that right? A. That is correct, sir. 

Q. How old were you when you started with the Eaton 
Company? A. Around fifteen. 

Q. And you worked there continuously from ’20 to 
’49? A. Right; from the time I left school. 

Q. And when in ’49 did you leave them. A. March. 

Q. When did you enter this other business in which 
you are now engaged? A. Well, we actually opened our 

store in May of 1949. . . . 

******* 

[327] Q. You said you made a trip—I am not sure 
that I just recall your testimony, but my recollection is 
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that you made a trip, a vacation trip perhaps. A. That’s 
right. 

* * * * * * * 

Q. What month was that in in 1949? A. Oh, I guess 
around August or September. 

Q. Shortly after you opened your own business? A. 
That is correct. 

Q. And by the way, when you made this summer trip, 
where were you then located? A. I was in Toronto. 

[328] Q. And in which Eaton store was it where 
you found this pleater? A. This was in Pembroke, On¬ 
tario. 

Q. How far from Toronto is that? A. Oh, probably 
150 miles. 

Q. Is it an Eaton store which you had visited before 
on another occasion? A. No, I had never been in the store 
before. 

******* 

Q. Do you know of your own knowledge when this 
Pembroke store of Eaton’s first started carrying this four¬ 
fingered pleater? A. No, sir, I do not. 

Q. For all you know they might have been carrying 
it a year before you hit upon it there, or two or three or 
five years before? [329] A. In all probability, yes. 

Q. And you also testified that from about 1930 to 
1943, a period of some 13 years, I guess, you were in the 
drapery department of Eaton’s Halifax store? A. That 
is correct. 

Q. Prior to 1930, what were you doing? A. From 
’26 to ’30 I was in the drapery department at the Eaton 
store in Toronto. 

Q. In what capacity? A. Just a clerk. 

Q. You mean waiting on customers? A. That’s right. 

Q. And then from ’43 to ’49 you were in the Toronoto 
store of Eaton, is that right? A. That’s right; correct. 

Q. Again in the drapery department, or not? A. In 
the curtain department. 

Q. And the curtain department and drapery depart¬ 
ment are separate? A. They are separate, yes. 
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Q. By the way, these pleaters of which we have been 
speaking, are those pleaters used in curtains as distin¬ 
guished from draperies? A. Yes, sir, they are. 

Q. Have you ever installed them in curtains? [330] 

A. Yes, sir, very definitely. 

******* 

Q. . . . you have been sitting in this court room 
throughout the trial? A. That is correct, sir. 

Q. Do you know Mrs. Loudon, the patentee? A. I 
have met her on one occasion, sir, yes. 

[331] Q. How long ago? A. Four or five years ago, 
I guess, the last time I saw her. 

Q. And in what connection? Buying or selling? A. 
No. Actually they had a demonstration of their pleater- 

tape in the Canadian National Exhibition. 

******* 

Q. You spent some time reviewing these matters with 
Miss Hyndman in Mr. Conner’s office in New York, before 
you came to Washington? A. Yes, sir. 

Q. And when did you go to New York? A. Well, we 
arrived on Tuesday. 

Q. Tuesday morning? A. Tuesday—Wednesday morn¬ 
ing, I believe, was it not? 

MR. CONNER: Tuesday morning you arrived 
in New York. 

By MR. KALISH: 

Q. You mean Tuesday morning, the day preceding 
the trial in this case, or the week earlier? [332] A. No; 
the day preceding. 

Q. The day preceding the trial in this case? A. Yes. 
Q. Prior to that time had you been interviewed by 
anyone in connection with these pleaters and this con¬ 
troversy? A. No, sir. 

Q. Who asked you to come here? 

i * * * * * * * 

MR. CONNER: You mean Mr. Loudon, don’t 
you? 
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THE WITNESS: Mr. Loudon, yes. I was asked 
by Mr. Loudon if I would come down and represent 
them, and I said I would, and that’s all I know about it. 

Q. And is Mr. Loudon Mrs. Loudon’s husband? A. 
That is correct. 

******* 

[333] Q. Have you ever taken any courses, in school 
I mean, in mechanics or mechanical drawing? A. No. 

Q. How often have you been in the United States? 
A. Oh, I guess about 10 or 12 times. 

Q. Other than your present trip? A. That’s right, sir. 
Q. And to what cities have you traveled—did you 
say ten? A. Ten or twelve, in that vicinity. 

Q. That is over your entire career? A. Yes. Of course 
we have been here on pleasure trips besides business trips. 
I have been in other places on pleasure, but only on busi¬ 
ness in New York. 

Q. And how many such trips have you made to New 
York [334] for business? A. I would say in the vicinity 
of around ten trips. 

Q. And that was for Eaton? A. No, for myself. 

Q. Not for Eaton? A. No—on one or two occasions, 

yes. 

Q. Did you ever go to New York for Eaton? A. Yes, 
on one occasion. 

Q. When? What year, I mean? A. About ’35,1 guess 
it was. 

Q. About ’35? A. Yes. 

Q. And what was the next time that you went to New 
York, which I understand was on your own behalf? A. 
Well, that would be around 1950, in that vicinity. 

Q. What? A. Around 1950. 

Q. Wouldn’t you remember what your first trip was 
to New York in your own behalf, on your own business? 
A. Well, it was around 1950. 

Q. And from 1950 to the present time, which is ap¬ 
proximately four or five years, you made—. A. About ten 
trips. 









118a 


R. Davis (cross) 


[335] Q. I show you the pleater, which you said was 
defendant’s pleater, and which is marked Defendant’s Ex¬ 
hibit No. 5, and I understand that you also sell in your 
store, alongside of this pleater, other four-fingered metallic 
pleaters, is that true? A. That is correct, sir. 

Q. I think you said one made by Eastern and one by 
Judd. A. That is correct. 

Q. When you testified that you thought, or you esti¬ 
mated, that you probably sold 25,000 pleaters a year, was 
that the lump sum of all the three kinds? A. I would say 
the combined lot, yes. 

Q. Of course, you have records, do you not, showing 
your purchases from Judd, from Eastern, and from 
Loudon? A. That’s right. 

Q. Would those purchase records show more accurately 
than your recollection how much you purchased from each? 
A. Oh, yes. 

Q. They would also show what proportion of that 
25,000 were purchased from Loudon and what proportion 
from Eastern [336] and what proportion from Judd? A. 
Of course. 

Q. When you spoke of the 25,000 which you say you 
purchased, you estimated you purchased, and where, did 
that include all pleater-hooks of Loudon and all pleater- 
hooks of Judd and all pleater-hooks of Eastern such as 
you purchased from them? A. Yes, sir. 

Q. Not just one kind but whatever you purchased? 
A. Approximately all of them. 

Q. I show you a device, which I ask to have marked 
for identification as Plaintiffs Exhibit No. 52, and ask you 
if you recognize that as one of Mrs. Loudon’s hooks. A. 
Yes, it is. 

Specimen of Loudon two-finger pleater was marked 
for identification as Plaintiff’s Exhibit No. 52. 

Q. And you sell that also? A. Yes, sir. 

******* 

[337] Loudon’s four-finger (copper-plated) pleater 
was marked for identification as Plaintiff’s Exhibit No. 53. 
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[338] Q. I show you another hook, which I ask to 
have marked as Plaintiff’s Exhibit No. 54 for identifica¬ 
tion, and ask if that is one of the hooks you handle, except 
that it is nickel-plated instead of copper-plated. A. That 
is correct, sir. 

Loudon’s one-finger (nickel-plated) pleater was 
marked for identification as Plaintiff’s Exhibit No. 54. 

Q. Do you recognize Plaintiff’s Exhibits 44 and 45 
as defendant’s printed literature accompanying her prod¬ 
ucts? A. Yes, I do. 

Q. And referring now to the pleaters, or the hooks, 
I should say, which are marked for identification as Plain¬ 
tiff’s Exhibits 52, 53 and 54, those are the three Loudon- 
made hooks that you now handle, except they are all nickel- 
plated? A. That’s right. 

Q. And when you saw these same hooks in the Eaton 
store in Pembroke, they were the same, but copper-plated? 
A. That is correct. 

Q. All these hooks of course are included among this 
25,000 that you mentioned, is that right? [339] A. That 
is right, sir. 

Q. Isn’t it a fact that a pleater, or a pleater-hook as 
you might choose to call it, is not merely something that 
makes pinch-pleats but it may also make box-pleats and 
other pleats as well? A. A four-pronged pleater-hook will 
make box-pleats as well as pinch-pleats. 

Q. And all that is required to make box-pleats is to 
leave a couple of the fingers unemployed? A. Well, actually 
that’s why they have the two prongs— 

Q. Just answer the question for a moment. Isn’t that 
true? A. Yes, that is true. 

Q. As an alternative to using the four-finger hook 
leaving two fingers unemployed or unused, you can use the 
two-finger hook of the Loudon patent as well? A. That is 
true. 

Q. Like that exemplified by Plaintiff’s Exhibit No. 52? 
A. That is correct. 
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Q. So that a two-finger hook is also a pleater? A. A 
single pleater, yes. 

Q. Well, it is a pleater? A. That is right. 

Q. It does put a pleat into the fabric? A. That is 
correct. 

^-^_[340] Q. And it is intended to be slipped into the 

pockets The^nftffie as the four-finger pleaters; right? A. 
That’s right. 

Q. And I suppose you could have a six-finger pleater 
and make a pinch-pleat of a greater number of folds, is 
that right? A. Yes. 

Q. Now, this matter of the number of folds in a pleat 
is a matter of artistic taste and style, isn’t it? A. I would 
say so. 

******* 

The pleaters heretofore marked for identification were 
received in evidence as Plaintiff’s Exhibits 52, 53, and 54. 

Q. In addition to working in Eaton’s Toronto and 
Halifax stores, did you work in any other store of Eaton? 
A. Yes. I worked in the College Street store of the [341] 
Eaton Company, Limited. 

Q. Is that still in Toronto? A. In Toronto, yes. 

Q. Did you work in any other city than Toronto and 
Halifax for Eaton? A. For a short period of a few weeks 
in North Bay. 

Q. How far is that from Toronto? A. 250 miles. 

Q. What year was that? A. That’s a long ways back. 

Q. Approximately what year? A. 1927. 

Q. And at that time you were not in the drapery de¬ 
partment? A. Oh, yes, of course. 

Q. In 1927. A. Yes, sir. 

Q. In addition to these services for Eaton, did you 
visit, while you were in Eaton’s employ, other stores of 
Eaton, other than the Halifax and College Street, and so 
on? A. Oh, yes. 

Q. In what cities? A. Well, there are a great many 
cities that actually comprise the T. Eaton Company, and 
there are certainly an awful lot that I have been through. 
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[342] Q. And there’s a lot that you haven’t been 
through? A. There’s a lot that I haven’t been through, 
that’s true. 

Q. And you couldn’t now recall which you had and 
which you hadn’t? A. To a certain extent. 

Q. Let’s put it this way: You would recall a few that 
you have not been through? A. Sure I would. 

Q. And you could certainly name a few you had been 
through for sure? A. Yes. 

Q. And then there’s an in-between zone which you 
wouldn’t want to be sure of right now? A. That’s right. 

Q. Sir, of course, in the Dominion of Canada there 
are many stores that handle drapery other than Eaton’s? 
A. Oh, yes; very definitely. 

Q. And would it be fair to say that the preponderant 
majority of them you have never been in? A. Oh, yes, 
that’s right. 

Q. While that tape is being searched for, to save time, 
you will agree, I am sure, that the position of the hook in 
relation to the vertical height of the finger, whether it is 
high up or middle way down or any other place, is largely 
a [343] matter of how you want to hang the curtain, 
namely, whether you want to hang it close to the ceiling 
or not, or within a box or not? A. That’s right. 

Q. And whether you hang the curtain close to the 
ceiling or not close to the ceiling is again a matter of taste 

and style? A. Yes, that’s right. 

******* 

A specimen of defendant’s “No-So” tape sewn to top 
of drapery material was received in evidence as Defend¬ 
ant’s Exhibit No. 6. 

[344] Q. Are you familiar with the slip-on heading 
hooks of Plaintiff’s Exhibit No. 43, which I show you? A. 

Yes, I am familiar with them. 

* * * * * * * 

Q. You have it in the store? A. That’s right. 

Q. You mean you have it on sale? A. That’s correct. 

******* 

Q. I have here as Plaintiff’s Exhibit No. 43-A an 
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extra one of these hooks like that of Plaintiff’s Exhibit 
No. 43, but outside the bag, and I am going to insert right 
before you this hook into the tape of Defendant’s Exhibit 
No. 6, and ask you to state whether the fingers of that hook 
will enter pockets of the tape. A. They will. 

Q. And will you state whether I have inserted them in 
[345] immediately adjacent pockets or not? A. Yes, you 
have. 

Q. In immediately adjacent pockets? A. Yes. 

Q. Will you also state whether they are also insert- 
able in pockets which are not immediately adjacent, namely, 
skipping one pocket? A. That is correct. 

Q. And what is this? You get a bigger pleat, don’t 
you? A. Yes, you get a bigger pleat. 

Q. And if you left two pockets empty and put it in 
the third pocket you would get still a bigger pleat, is that 
right? A. That’s right, a box-pleat. 

Q. Do you know of any reason why the device of 
Plaintiffs Exhibit 43-A, or Plaintiff’s Exhibit 43, could not 
be used to make a box-pleat? A. No. It can be used. 

Q. And if you made a box pleat—and I will just skip 
one, too, but I will let you pick your own pocket, if you 
will—I have skipped one pocket—and I put that device of 
Plaintiff’s Exhibit 43 in there, and then in the same tape 
I put the device of Loudon, which is here, the two-finger 
device of Loudon, which is Plaintiff’s Exhibit 52, [346] 
and would you tell me if there is any practical difference 
between the one pleat and the other? A. No difference. 

Q. And is there any reason why the device of Plain¬ 
tiffs Exhibit 43-A wouldn’t function and operate just as 
well as the Loudon two-fingered device of Plaintiffs Ex¬ 
hibit 52? 

MR. CONNER: I am going to object unless he 
limits it to a box-pleat. 

MR. KALISH: Well, of course. 

MR. CONNER: And to the particular type of 
pleat that he is demonstrating. 
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MR. KALISH: Well, of course; that’s all the 

question is addressed to. 

THE COURT: Then you may answer it. 

A. Exactly the same function. 

Q. And certainly the device of Plaintiffs Exhibit 43-A 
is not any less practical than the Loudon device? A. No. 

Q. Now, coming to the four-fingered hook of Loudon, 
which is Defendant’s Exhibit No. 5, and the two-fingered 
hook of Loudon, which is Plaintiffs Exhibit No. 52, what 
is the [347] difference between the two? A. Well, one will 
make a single pleat and the other will make a triple pleat. 

Q. What is the difference in structure? A. Two arms 
against four. 

**•••** 

[348] Q. If you, as a practical mechanic, had this 
two-fingered hook of Plaintiff’s Exhibit 54, and you wanted 
to make a pinch-pleat instead of a box-pleat, and you 
wanted to make a pleater for it, would you know how to 
extend the wire on this to make an extra finger on each 
side? A. No, I would not. 

Q. You would not? A. No. 

Q. You wouldn’t know how to raise that wire up and 
down again? A. I am not a mechanic. 

Q. I show you Plaintiff’s Exhibit No. 31-A, which is 
[349] a pleater, and the tape of Plaintiff’s Exhibit No. 1, 
and I insert the fingers of this pleater into adjoining 
pockets of the tape, and ask you whether I have so inserted 
the fingers of the pleater into the pockets of the tape. A. 
Yes, sir, you have. 

Q. And will you tell me whether that pleats the tape? 
A. Yes, it does. 

Q. And what kind of a pleat does it form? A. A pinch- 
pleat 

Q. Will you tell me whether that functions any dif¬ 
ferently from the pleater of the Loudon device, which is 
Defendant’s Exhibit No. 5? A. No difference. 

Q. And would the pleater of Plaintiff’s Exhibit 31-A, 
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applied to a pocketed tape on drapery be any less practical 

than the Loudon four-fingered pleater? A. No, sir. 

♦ * * * * * ' * 

[350] MR. CONNER: Did you examine this hook 
outside of the tape? 

THE WITNESS: No, I did not. 

MR. CONNER: Will you please do so? 

THE WITNESS: Yes. 

MR. KALISH: I think this has gone far afield 
for an interruption of redirect examination. 

THE COURT: We will save time by doing it 
now, than trying to find it later on. 

THE WITNESS: I retract my statement. 

MR. CONNER: Why do you retract your state¬ 
ment? 

THE WITNESS: Because that pin-on hook there 
would penetrate the top of the drape. 

By MR. KALISH: 

Q. Well, now, I am going to apply that pleater of 
Plaintiff’s Exhibit 31-A to the pockets of the tape of Plain¬ 
tiff’s Exhibit No. 49, formerly Defendant’s Exhibit No. 1, 
and I will ask you to step over here to where this traverse 
rod is. 

(The witness left the witness stand and went to 
the easel.) 

Q. (Continuing) I will hang it on the traverse rod, 
and I will ask you to pull down on it as much as you think 
[351] would be the normal wear and tear that this thing 
would get beneath the pleater, and then look at it and see 
if the fingers of the pleater have penetrated the drapery. 
A. I don’t think it could. 

Q. You don’t think it could? A. Not at the present 
time, but over a period of time it would. 
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Q. Let me ask you this for a moment. Do you think 
that anybody would pull this drape any harder than I am 
pulling it now? A. I don’t suppose they would. 

Q. And if this won’t cause it to penetrate, what else 
would cause it to penetrate? A. That’s right. 

Q. You punched it through with your hand? A. Right. 

Q. And you didn’t punch it through the drapery; you 
punched it through the sidewall of the finger-receiving 
pocket, isn’t that true? A. Correct. 

Q. Let me ask you another thing here. Have you ever 
seen these little pins that come when you buy a fresh shirt 

[352] from a haberdashery, by which your sleeves and so 
on are pinned together? A. Yes. 

Q. And they generally put a nice little ball on the 

user’s end of the pin, isn’t that right? A. That is right. 

******* 

Q. At any rate, Mr. Davis, you are familiar, of course, 
with the common expedient of making a thing round, if 
you don’t have to have it sharp. You have seen that lots 
of times? A. That’s right. 

Q. Do you think it would be a far reach of ingenuity 
to make the ends of the fingers blunt if you didn’t want 
them pointed? A. It is a matter of opinion, I imagine. 

Q. Do you think it would be well within your skill 
to make a thing blunt if you didn’t want it pointed? A. 
Certainly. 

Q. I now show you Plaintiff’s Exhibit’s No. 34-A and 
ask you to look at it closely. 

A. (The witness complies with counsel’s request.) 

Q. I will ask you to watch while I thread the fingers 

[353] of this device into the pockets of the tape of Plain¬ 
tiff’s Exhibit No. 49, and tell me whether I have or have 
not inserted this device into four consecutive pockets of 
the tape. Have I or have I not inserted the device into four 
consecutive pockets of the tape? A. You have. 

Q. And tell me whether, having so inserted it, there 
was created a pinch-heat. A. Correct. 
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Q. And three outwardly extending folds? A. Correct. 

Q. With the tops flaring outwardly? A. Yes. 

Q. And do you know any reason why this couldn't be 
hung on a traverse rod, with enough of its pockets in the 
other parts of the tape, and the device hung up and used? 
A. Certainly it could. 

Q. Now, is there any difference in function and mode 
of operation of the device as I have demonstrated it to you 
here a minute ago, of Plaintiff's Exhibit 34-A in the dra¬ 
pery of Plaintiffs Exhibit No. 49, and the function of the 

Loudon pleater, Defendant's Exhibit 5, in the same drape? 

**••**• 

[354] Q. Yes. Insert, if you will, the fingers, as I 
have done, into four consecutive pockets. I am going to ask 
you to insert the longer finger first and then the shorter 
fingers. A. (The witness complies with counsel's request.) 

Q. Now, will you tell me if there is any substantial 
difference in function or mode of operation of these two 
devices. Defendant's Exhibit 5 and Plaintiffs Exhibit No. 
34-A, inserted into the pleater-tape of Plaintiffs Exhibit 
No. 49? A. They both serve the same purpose but the 
“No-So" pleater is a more practical form of pinch-pleater. 

Q. How does it differ in practicality? A. The only 
difference is as regards the short prongs of the other hooks. 

Q. In other words, the only difference you say 
is that the two outer fingers of the device of Plaintiff's 
Exhibit 34-A [355] are shorter than the two inner ones? 
A. That is correct. 

Q. But other than that, they function alike? A. That 
is right. 

Q. And would it be within your skill, if you please, 
either yourself or to instruct someone else, to lengthen 
these fingers by leaving that much wire on before it is cut 
off? A. Yes. 

Q. That would be within your competence, wouldn't 
it? A. Yes, I imagine so. 

Q. And do you think that would have been within your 
competence in the summer of 1949? A. No, sir. 

Q. You think not? A. No, sir. 
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Q. Why not? A. Because I didn’t think of it. 

[363] By MR. KALISH: 

Q. Look at the Carr patent, which is Plaintiffs Ex¬ 
hibit 24. Do you see in the Figures 3 and 4 a pinch-pleat, 
a two-loop pinch-pleat? A. Yes, I imagine that would be 
called a pinch-pleat. 

Q. You recognize that he has also a pleater-tape with 
pockets? A. Yes. 

Q. And you recognize that he threads the hook-carry¬ 
ing stem through one pocket and the two side fingers 
through adjacent pockets? [364] A. I am not too familiar 
with this tape or the type tape it is just on paper here, 
and I wouldn’t want to definitely say. 

Q. I will ask you to take Plaintiff’s Exhibit No. 24-A 
and thread this thing through as I am threading it through, 
and I will let you do it yourself, if you wish, so that you 
may not be influenced by the way that I do it. You just 
watched me do it, didn’t you? A. Yes. 

Q. And will you tell me whether what I have done 
fairly represents what is shown in Figures 3 and 4 of the 
Carr patent? A. Yes, I would say it is approximately the 
same. 

Q. And would you say it produced the pinch-pleat? 
A. Yes, I would. 

Q. And do you know of any reason why this device 
will not be as practical as the Loudon device, except of 
course it only has two loops in the pleat instead of three, 
if it is put beneath a box valance concealing the hook? A. 
No, sir, a box valance, fine. 

Q. And if it is not in the box valance you would want 
the hook lower? A. Yes. 

Q. Now, whether you use a box valance is a matter 
of style and taste, isn’t it? A. Yes. 

[365] Q. Are they popular today? A. No. 

Q. They are out of style? A. That’s right. 

Q. Depending on your likes, but for the mass of people 
they don’t want box valances today? A. That is correct. 
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Q. I will show you the device of Plaintiff’s Exhibit 
36-A and ask you whether that will form a box-pleat if 
slipped into the pockets of a pleater-tape. A. Yes, it will. 

Q. And the size will depend on where you slip the 
fingers in, is that right? A. That is correct. 

Q. Is there any reason you know of why it wouldn’t 
be a perfectly practical device for a box-pleat? A. It is 
practical, yes. 

Q. Do you know of any reason why it wouldn’t be just 
as practical as the two-finger pleater of Loudon? A. I 
would imagine it would be much the same. 

Q. Just as practical? A. Yes. 

* Q. I now show you a device of Plaintiff’s Exhibit 23-A, 
and will thread that into three pockets of the tape of Plain¬ 
tiff’s Exhibit 49, and ask you whether that forms a pinch- 
[366] pleat. A. Yes, sir, it does. 

Q. And do you know any reason why that device 
wouldn’t be perfectly practical to form a two-loop pinch- 
pleat in a piece of drapery if it is used beneath a valance 
box? A. Not beneath the valance box. 

Q. I mean in a valance box. A. That is right. 

Q. Would it be entirely practical? A. Yes. 

Q. And so far as that is concerned, it is just as prac¬ 
tical as the Loudon pleater except that it is intended to be 
used in a box valance? A. Except for the size of the hook, 
which wouldn’t be practical. 

Q. Well, you would want to make the hook smaller? 
A. That’s right. 

Q. To fit into the modern traverse rod hanger? A. Yes. 

Q. But if you wanted to put it on the old-fashioned 
rod, then this would be just as practical, but whether it is 
the old-fashioned rod or the present up-to-date traverse 
ro d, is a matter of current style? A. That is right. 

Q. It is a matter of choice?^ A. /That is right. 

Q. Now, I show you the device of Plaintiff’s Exhibit 
26-A, and insert the two upstanding fingers in the pockets 
of the tape, but not in adjoining pockets, but pockets spaced 
two or three apart. Will you tell me whether that forms 
a box-pleat? A. Yes, it does. 
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Q. And do you know of any reason why that wouldn’t 
be a perfectly adequate device for forming box-pleats and 
hanging it on a curtain rod? A. Yes, it would. 

Q. And do you know of any reason why it wouldn’t 
be just as practical to form box-pleats as the two-finger 
pleater of Loudon? A. It would not be as strong. 

Q. It wouldn’t be quite as strong? A. No, it wouldn’t 
be quite as strong. 

Q. You mean because it only has a single piece of wire? 
A. Actually that would be partly the reason, yes. 

Q. And you think having the inverted “U” makes it 
stronger? A. Yes, I do. 

Q. Then except for that it still forms a perfectly ade¬ 
quately box-pleat? [368] A. That is correct. 

Q. And you recognize, of course, that the hanging 
hook is about half way of the length of the upstanding 
fingers? A. That is right. 

Q. You have looked at the Loudon patent, haven’t 
you? A. Yes, I have. 

Q. I now call your attention to the (Kirsh) pleater of 
Defendant’s Exhibit 7-A. You will admit that this pleater 
is not in full accordance with the picture shown in Figure 
2 of the Loudon patent? A. Yes, that is not the same. 

Q. It is not the same? A. No. 

Q. And as a matter of fact, the pleater, Figure 2 of 
the Loudon patent, is one that can be spread apart like an 
accordion, isn’t that true? A. Yes. 

Q. And that is not true of this device of Defendant’s 
Exhibit 7-A? A. From all I see, no. 

Q. And it is true that this is not made of a single 
length of wire? A. That I couldn’t say, I haven’t fully ex¬ 
amined it. 

Q. Could you tell by looking at it? A. Yes, if I could 
look at it. [369] (After examining:) It is a single length 
of wire with the exception of the hook. 

Q. And the hook is made of this? A. That’s right. 

Q. And the hook is not formed but bent up and down 
the finger wire? A. It is welded to the device. 
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Q. Is this pleater of which you said it had inverted 
U-shaped fingers? A. Yes, sir. 

Q. Now, will you explain to the Court how you see a 
U in any one of the four fingers? What is your concept of 
the U? A. Either side of the wire up and over the top is 
in a TJ-shape. 

Q. What you mean is that the outline of the finger, 
if you run a pencil around it against paper will draw a 
U? A. I didn't say that. I said the actual edge of that hook, 
around the top of that hook and down the other side forms 
a U. 

Q. In other words, the edge of the edge forms a U? 
A. That's right. 

Q. And wouldn't that be true pretty nearly of every 
piece of wire that stands up? A. Not necessarily. 

[370] Q. But of every straight piece that stands up, 
it would have a U, depending only on how wide the U was? 

That's right. 

Q. And then you see no difference between the letter 
“I”, which would be a straight rod standing up, but of one- 
sixteenth of an inch, and a U with a one-sixteenth inch 
gap between the legs, but considering the profile of the I as 
the U; isn’t that about it? I mean, isn’t that your concept 
of the U here? A. Yes, that's right. 

Q. You are considering the profile of the I, as making 
the U? A. Yes. 

Q. Tell me who gave you that idea for the first time, 
of considering the profile of the I as being an inverted U? 
A. Nobody. 

Q. You mean you didn’t discuss this in New York in 
Mr. Conner's office? A. In respect to the fact— 

Q. I said, did you discuss this in Mr. Conner’s office? 
A. Certainly. 

Q. You did? A. Certainly. 

Q. And you think that originated in your mind and 
not in Mr. Conner’s mind? [371] A. I still say, sir— 

Q. I say, did that originate in your mind or in Mr. 
Conner’s mind? A. In Mr. Conner's mind. 
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Q. Mr. Conner’s mind, surely. And you gave your 
assent to what he said? A. Yes, formed my own judgment, 
sir. 

Q. Well, you agreed with him after he suggested it to 
you? A. I did not agree. He asked me a question and I an¬ 
swered him. 

Q. But it is he who gave you the idea? A. He asked 
me if that formed the letter “U” and I said yes. 

Q. Before he told you to think of the outline? Before 
he told you to think of the profile? A. No. 

Q. In other words, he first called your attention to 
the idea of considering the profile, isn’t that true, and then 
asked you if that’s a U? Isn’t that a fact? A. No, sir. 

Q. Well, what is the fact? A. It forms a letter “U”. 

Q. I am not asking that; but isn’t it a fact that it was 
Mr. Conner who first suggested to you, for you to consider 
[372] the profile of that upstanding finger as being an 
inverted U? A. Yes, sir. 

Q. And then you agreed with him that it was an in¬ 
verted U? A. Yes, sir, that is correct. 

Q. And this matter of the pockets of plaintiffs tape 
converging slightly at the top, that also was discussed for 
the first time in Mr. Conner’s office in New York on Monday 
or Tuesday, isn’t that true? A. Pertaining to what, sir? 

Q. Pertaining to the story you told here on the witness 
stand. A. About this tape you are talking about? 

Q. Yes. I am talking about the story you gave here 
that the upper ends of the pockets of the tape of plaintiffs 
tape converge inwardly slightly; that idea was suggested 
to you for the first time by Mr. Conner in New York, isn’t 
that true? A. Certainly. 

Q. And that idea that by unraveling the weft threads 
of one of the tubes the thread would ultimately find its way 
to the center, also was suggested to you by Mr. Conner for 
the first time in New York on Tuesday? A. Yes, sir. 

Q. What experience have you had with textiles, mean¬ 
ing [373] woven fabrics specifically? A. None whatsoever 
in the field of manufacture. 
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Q. Do you know whether or not this thing to which 
you called the Court’s attention is merely an inescapable 
incident of weaving two-ply fabrics on a loom? A. Well, 
I wouldn’t know. 

******* 

Q. Have you ever sold any of plaintiff’s pleaters with 
defendant’s tape? A. No, sir. 

Q. Have you ever seen them used together? A. No, 
sir, I have not. 

Q. Then of your own knowledge you can’t tell whether 
they have ever been used together? A. No, sir, I cannot. 

Q. Referring now to this Eastern pleater of Plaintiff’s 
[374] Exhibit 8-A, you will agree that that is unlike the 
pleater shown in Figure 2 of the Loudon patent? A. It is 
unlike, you say? 

Q. Yes. It is substantially different? A. Yes, it is, 
definitely. 

Q. And that is true also of the Judd pleater which 
was marked here as Plaintiff’s Exhibit 9-A? A. Yes, sir. 
Q. Is that true? A. Yes, sir. 

Q. So that each of the several pleaters, which has 
been marked for identification through your testimony, 
other than the Loudon pleater, is substantially unlike that 
shown in Figure 2 of the Loudon patent? A. They all form 
a pinch-pleat, sir. 

Q. That’s right, but they form a pinch-pleat no dif¬ 
ferent than these many other devices which I showed to 
you and which I threaded through the pockets of the tape; 
isn’t that true? A. That is right. 

MR. KALISH: That is all. I renew my objection 
to the introduction in evidence, to receiving in evidence, 
of these pleaters of the other manufacturers, because 
this witness has now shown that they are substantially 
unlike the pleater shown in the Loudon patent-in-suit, 
and therefore their [375] commercial success or fail¬ 
ure can reflect nothing cogent upon the merits of the 
Loudon pleater. 
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THE COURT: Objection overruled. Now, that re¬ 
lates to what exhibits? 

MR. CONNER: 7-A, 7-B, 8-A, 8-B, 9-A, and 9-B, 
I believe. 

THE COURT: All right. Defendant’s Exhibits 
7-A, 7-B, 8-A, 8-B, 9-A, and 9-B, will be received in 
evidence. 

Defendant’s Exhibits 7-A, 7-B, 8-A, 8-B, 9-A, and 9-B, were 
received in evidence. 

By MR. KALISH: 

Q. This other thought that you presented to the Court 
here, that the fingers of these various pleaters will go 
through the top of the open-ended pockets of plaintiff’s tape, 
that’s another thought which Mr. Conner suggested to you 
last Tuesday, isn’t it? A. Yes. 

Q. And this further thought that the fingers bear 
against one side of the pocket as they are pressed within 
the pocket, that’s another idea suggested to you by Mr. 
Conner? A. Through examination, yes. 

Q. But it was his suggestion that led you to believe 
so? [376] A. Correct. 

REDIRECT EXAMINATION By MR. CONNER: 

Q. In your sale of drapery trimmings, to what extent 
has the pleater-hook, of the type involved in this suit, re¬ 
placed or displaced from the market the pin-on hooks and 
the sew-on hooks which you testified were in use prior to 
the introduction of the pleater-hooks? 

MR. KALISH: This witness is not qualified. He 
testified he has been in but a small fraction of the 
stores. His experience is limited to Canada. He knows 
nothing about the United States, and we are concerned 
only about commercial success in the United States. 

MR. CONNER: I am asking about his own store 

only. 
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MR. KALISH: His own store is not relevant to 
this. It is only a small pinpoint on the map. 

THE COURT: You may answer. 

A. Approximately 90 per cent of the business today 
is done on the inserted pinch-pleat type hooks. 

By MR. CONNER: 

Q. In your business do representatives of various man¬ 
ufacturers of drapery hardware regularly call on you? 
A. Yes, regularly. 

Q. Have you been called on by representatives of [377] 
manufacturers, other than the manufacturers whose hard- 
ward you now sell? A. Yes, sir. 

Q. Would you say that there are quite a number of 

the other representatives who have called on you? A. Yes. 

******* 

[378] Q. Consider this pleater-hook then, Plaintiff’s 
Exhibit 23-A; is it as easy to install in the tape as the 
pleater-hook such as Defendant’s Exhibit 5, that is the 
present Loudon hook? A. No, sir. 

Q. How many pleats does it form? A. It forms two 
pleats. 

******* 

[379] Q. Plaintiff’s Exhibit 24-A has a supporting 
hook portion, does it not? A. Yes. 

Q. And that supporting hook portion has a depending 
portion that passes through a pocket in the tape, does it not? 
A. Yes, it does. 

Q. Will you please attempt to remove that from the 
tape? A. I wouldn’t know how. 

Q. Would you say that that is easy to remove? A. 
Definitely not. 

******* 

Q. I hand the witness a copy of this hook, Plaintiff’s 
Exhibit 26-A, and ask him to compare it with the hook 
shown in the Jantzen patent, Plaintiff’s Exhibit 26, and 
state whether or not the fingers of that hook have been 
bent so that they lie parallel to each other. A. Yes, they 
have. 
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[380] Q. The hook shown in Figure 2 of the Jantzen 
patent has two upstanding fingers, does it not? A. Yes, 
it does. 

Q. Are they parallel to each other, as shown in Fig¬ 
ure 2? A. Yes, they are. 

Q. I say as shown in Figure 2, are they parallel to 
each other? A. Yes. 

******* 

Q. Do the fingers diverge outwardly in a V-shape? 
A. Yes, they do. 

Q. I hand the witness this hook, Plaintiff’s Exhibit 
34-A, and ask him to insert it himself into the tape of this 

drapery, Plaintiff’s Exhibit 49. 

******* 

[381] Q. Will you state whether or not that device 
was as easy to insert as the four-pronged pleater-hook of 
the type exemplified by Defendant’s Exhibit No. 5? A. Much 
the same idea. 

Q. I notice that the witness has inserted the two cen¬ 
ter fingers in the same pocket. A. That’s right. 

Q. Is that the way you would normally insert that? 
A. I have never seen this one before; therefore, I wouldn’t 
like to say that. 

Q. Will you try to force that, if you will, and get those 
fingers into separate pockets? 

MR. KALISH: The witness has done that on a 

prior occasion so I don’t think that is necessary. 

A. I don’t recall whether I put those separately. 

By MR. CONNER: 

Q. Is it easy to insert those fingers in separate pockets 
of the tape? That is, as easy as it would be to insert a hook 
such as exemplified by Defendant’s No. 5? A. No, sir, not 
quite as easy. 

Q. Is ease of installation a factor in rendering a [382] 
pleater-hook commercially salable and practical, in your 
opinion? A. Yes, it is. 

Q. Is a box valance expensive? A. Yes, it is. 

******* 
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[383] Defendant’s Exhibits 1, 2 and 5, heretofore marked 

for identification, were received in evidence. 

******* 

[386] The five specimens of plaintiff’s “Nip-Tite” pleaters 
were marked and received in evidence as Plaintiff’s Ex¬ 
hibits 49-A, 49-B, 49-C, 49-D, and 49-E. 

******* 

[759] 

INFORMAL MEMORANDUM 

(Filed June 23, 1955) 

The plaintiff, Consolidated Trimming Corporation, 
brings this action seeking a declaratory judgment that 
defendant’s United States Patent Number 2,672,194 is not 
infringed by any of plaintiff’s products and that said pat¬ 
ent is invalid, void, and unenforceable. The defendant asks 
that plaintiffs petition be dismissed. 

The burden of proof rests upon the plaintiff which 
means that before the plaintiff is entitled to any relief it 
must establish and prove by the preponderance of the evi¬ 
dence at least one of the propositions as so stated. The court 
finds that plaintiff has failed to overcome the presumption 
that defendant’s patent is valid and so has failed to carry 
the burden of proof upon that issue. The court likewise finds 
that plaintiff has failed to carry the burden of proving that 
defendant’s patent is not infringed by plaintiff’s products. 

No other issues are presented which require the action 
of the court; accordingly counsel for defendant will submit 
for settlement findings of fact, conclusions of law and a 
judgment form dismissing plaintiff’s complaint. 

F. DICKINSON LETTS, Judge 
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[763] NOTICE 

(Served June 29, 1955 and filed June 30, 1955) 

PLEASE TAKE NOTICE that at 9:30 A.M. on Thurs¬ 
day, June 30, 1955, the undersigned will present to this 
Court (Hon. F. Dickinson Letts presiding) the annexed 
proposed Findings of Fact and Conclusions of Law and the 
annexed form of Judgment. 

June 28, 1955 

Attorney for defendant Counsel for defendant 

To: Counsel for defendant . 

Attorney for defendant . 


FINDINGS OF FACT AND CONCLUSIONS 

OF LAW 

(Filed June 30,1955) 

[760] 

This action having come on for trial before the Court 
without a jury on March 23 to March 25, 1955, and briefs 
having thereafter been filed by the parties, the Court, upon 
consideration of all of the evidence and arguments of coun¬ 
sel, makes the following findings of fact and conclusions of 
law: 

Findings of Fact 

1. This is an action under 28 U. S. C. §2201 in which 
plaintiff seeks a declaration that U. S. Letters Patent No. 
2,672,194 issued to defendant on March 16, 1954 and cov¬ 
ering drapery pleater hooks and pleater tape is invalid, 
unenforceable and has not been infringed by plaintiff. De¬ 
fendant has filed no counterclaim, but merely asks that the 
Complaint be dismissed. 

2. Plaintiff is a New York Corporation engaged in the 
manufacture and sale of drapery trimmings including dra¬ 
pery pleater hooks and pleater tape. 

3. Defendant is a citizen and resident of Canada. 


i 


i 
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4. Defendant is the owner of the patent in suit. 

[761] 5. Defendant was served by registered mail pursu¬ 
ant to an order of the Court under the authority of 35 
U. S. C. §293. 

6. The patent in suit contains five claims, the first 
four of which cover drapery pleater hooks per se and the 
fifth of which covers the combination of drapery pleater 
hooks and pleater tape. 

7. Plaintiff has made and sold at least two types of 
pleater hooks: the so-called “Bestpleat” hook (as exempli¬ 
fied by Plaintiff’s Exhibits 8,18 and 47A) and the so-called 
“Nip-Tite” hook (as exemplified by Plaintiff’s Exhibits 9, 
19, 47B and 49A through 49E). 

8. Plaintiff has failed to carry its burden of proving 
that the patent in suit is not infringed by these pleater 
hooks. 

9. Plaintiff has made and sold and is now making and 
selling pleater tape as exemplified by Plaintiff’s Exhibit 1. 

10. Plaintiff has failed to carry its burden of proving 
that the patent in suit is not infringed by the combination 
of this pleater tape with plaintiff’s pleater hooks. 

11. Plaintiff has failed to carry its burden of proving 
that the patent in suit is invalid. 

12. Plaintiff has failed to carry its burden of proving 
that the patent in suit is unenforceable against the plaintiff. 

Conclusions of Law 

1. This Court has jurisdiction of the subject matter 
of this action, as an action arising under the patent laws 

[762] of the United States, U. S. C. Title 35. 

2. This Court has jurisdiction over the patent under 
35 U. S. C. §293, but does not have jurisdiction over the 
person of the defendant. 

3. Plaintiff has the burden of proving its allegations 
that the patent in suit is invalid, that the patent in suit is 
unenforceable, and that the patent in suit is not infringed 
by plaintiff’s products. 
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4. The patent is presumed to be valid and enforceable 
unless otherwise proven. 

5. Plaintiff is not entitled to any of the relief which it 
seeks. 

6. The Complaint should be dismissed. 

/s/ F. DICKINSON LETTS 
U. S . District Judge 


[764] 

JUDGMENT 

(Filed June 30,1955) 

This action having come on for trial before the Court 
without a jury on March 23 to March 25, 1955, and the 
Court having, after due consideration of all of the evidence 
and arguments of counsel, made its findings of fact and 
conclusions of law, it is hereby ORDERED, ADJUDGED 
AND DECREED: 

1. The Complaint is dismissed with pr e judic e . W. C. C. 

2. The costs of this action shall be taxed against the 
plaintiff. 

/s/ F. DICKINSON LETTS 
U. S. District Judge 


[779] 

NOTICE OF APPEAL 

(Filed July 14, 1955) 

Plaintiff hereby gives notice of its appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of the District Court entered in the above- 
entitled action on June 30, 1955. 

Attorney for plaintiff 
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PLAINTIFFS EXHIBIT 20 

Excerpts from the file-contents of Loudon’s application 
Serial No. 630,877 filed in 1945 and abandoned in 1947. 

1945 Contents 

of file of Loudon’s abandoned application Serial No. 630,877. 


File- 

wrapper 

pages 


Informal application 

October 25,1945 

1-9 

Letter, advising applicant that 
her informal application can 
not be given a filing date or 
placed among applications for 
examination 

November 8, 1945 

10 

1 Application papers (Serial 
No. 630,877) 

November 26, 1945 

11-20 

2 Print of drawing 

December 12,1945 

21 

3 Rejection 

April 17, 1947 

22 

4 Revocation and Power of 
Attorney 

April 17, 1952 

23 

5 Notices of Revocation and 
Acceptance 

April 22, 1952 

24 

6 Amendment “A” 

October 13, 1952 

25-28 

7 Petition to Revive and Affi¬ 
davit 

October 13, 1952 

29-46 

8 Examiner’s Answer 

October 27, 1952 

47 

9 Amendment “B” 

November 6, 1952 

48-50 

10 Examiner’s Answer 

November 18, 1952 

51 

11 Letter 

November 20, 1952 

52-53 

12 Commissioner’s Decision 

December 4, 1952 

54-55 
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C2]* NO-SO. 

Means for hanging Curtains and Draperies 

I have provided a device, whereby draperies may be 
hung, eliminating the long, tedious procedure of sewing 
on the old style drapery hook. 

(Sheet No. 1) Referring to drawing, it will be seen 
that I have developed this idea in two parts, namely: 

THE DRAPE HOOK AND FACING FOR 
DRAPE HEADING 

known as “Header.” This facing or header can be made 
from various materials, preferably Factory Cotton. 

(a) The material is folded over and stitched, leaving 
open channels to allow the Drapery Hook to be inserted 
ready for hanging. 

(b) The Drape Hook sketched is made from soft steel 
wire, in a manner providing four separate upright prongs, 
thereby taking the place of four of the old-style, one-prong 
hooks. These prongs when inserted into channels are for 
the purpose of holding heading upright, and centre prong 
turned down to provide hook to insert in ring on curtain 
pole. 

(Sheet No. 2) This sketch shows Drapery Hook in¬ 
serted, each prong into separate channel, alternately, draw¬ 
ing material into place forming three distinct pleats. 

/s/ FLORENCE F. LOUDON 


* these bracketed numbers, which have been inserted throughout the 
excerpts from the file-wrapper of defendant’s abandoned application 
(Plaintiff’s Exhibit 20) reproduced on pages 141 to 154 of the Joint 
Appendix and throughout the excerpts from the file-wrapper (Plain¬ 
tiff’s Exhibit 21) of defendant's patent-in-suit, which excerpts are 
reproduced on pages 154 to 186 of the Joint Appendix, refer to the 
pagination of these file-wrappers as such pagination appears in the 
original exhibits. 
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(«) Drawing, ShMt No. 1 filed October 25, *945 

In the file of Loudon’a abandoned application 
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illustration showing prppc hook 
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Formal specification filed November 26, 1945: in the file of 
Loudon’s abandoned application. 

[14] TO ALL WHOM IT MAY CONCERN: 

Re it known that I, FLORENCE F. LOUDON, a 
subject of the King of Great Britain, and resident of the 
City of Toronto, County of York, Province of Ontario, 
Canada, have invented certain new and useful improve¬ 
ments in: 

MEANS FOR SUPPORTING CURTAINS AND 
DRAPES of which the following is a specification. 

[15] Curtains and drapes are usually supported from 
rings slidable on a rod by means of special hook members 
which are either pinned or sewn to the back of the upper 
end of the curtain or drape. The original attachment of 
these hook members is a troublesome task, and further, as 
these hook members have to be removed when the curtains 
or drapes have to be cleaned or laundered, and then replaced 
for re-hanging the curtain or drapes, it will be seen that 
the trouble is thus accentuated. 

The object of my invention, therefore, is to devise an 
improved method of connecting the curtain or drapes to 
the hooks, which will avoid the use of the safety pin type 
of hook, and also avoid the sewing of other types of hooks 
to the curtains or drapes, but which will permit of the 
ready mounting of the curtain upon the ring-engaging 
hook members, and their quick separation of the curtains 
from these members when desired. 

I attain my object by providing at the upper part of 
the curtain or drape a plurality of long narrow pockets 
closed at their tops, but open at the bottom, so that long 
vertical fingers on supporting hooks may project upwardly 
therein. These pockets may be formed in various ways, as 
hereinafter more specifically described and illustrated in 
the accompanying drawings in which: 

Fig. 1 is a rear view of part of a curtain or drape 
supported from a pole; 

Fig. 2 a section on the line 2-2 of Fig. 1; 


Abandoned Application 


145a 


Fig. 3 a rear view showing a modified form of cur¬ 
tain top; 

Fig. 4 a section on the line 4-4 in Fig. 3; 

[16] Fig. 5 a year view of a curtain supporting strip; 

Fig. 6 a front view of a hook member; 

Fig. 7 a side view of the same; 

Fig. 8 a top edge view of part of a curtain with a 
modified form of hook member; 

Fig. 9 a front view of the hook member; 

Fig. 10 a side view of the same; and 

Fig. 11 a cross section on the line 11-11 of Fig. 5. 

In the drawings like characters of reference indicate 
corresponding parts in the different figures. 

A indicates a curtain or drape, B the supporting rod 
or pole, C the rings which are slidable on the pole, and 
D the hook members which are attached to the curtain 
and hooked into the usual eyes Cl on the rings C. 

An ordinary type of hook member D is shown in Figs. 
6 and 7, which member is bent from an integral piece of 
wire to form first an upwardly directed leg 1, then bent 
downwardly to form a leg 2, then upwardly to form a long 
securing arm 3. The legs 1 and 2 form between them the 
hook which is engaged in the eye C 1 of the ring C, while 
the arm 3 has usually been stitched to the curtain, the 
arm being provided with a loop 4 at its upper end, and 
an intermediate bend 5 to help the stitching to maintain it 
in place. 

[17] The leg 2 and arm 3 are provided with bends 6 
which cooperate with the leg 1 to prevent accidental dis¬ 
engagement of the leg 1 from the eye C 1 . 

It will be apparent that when the curtain or drape 
is to be cleaned or laundered, the hook members must be 
removed, an dthen re-stitched in place when it is desired 
to again hang the curtain or drape. 

To avoid this stitching of the hook members to the 
curtain, I provide the upper end of the curtain with a 
plurality of long narrow pockets 6, which may be formed 
in various ways. In cases where the curtain or drape 
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material is doubled over on itself to form a hem, the pockets 
may be formed as indicated in Fig. 1, by stitching the 
curtain as indicated by the dotted line 8. It will be noted 
that the bottom of the turned over part is stitched inter¬ 
mediate the pockets. 

It will be apparent that if the curtain is lined, both 
the curtain material and lining may be turned over to form 
the hem, or if the curtain is lined, and it is desired to save 
curtain material, the lining only may be doubled back. 

It will be apparent, as shown in Figs. 3 and 4, that 
these pockets may be formed by stitching narrow pieces 
of tape to the inside of the curtain, whether the latter is 
lined or unlined, the lower end of the tape being left with¬ 
out transverse stitching to provide the necessary entrance 
for the arm 3. 

To assist the ordinary housewife who may desire to 
make her own curtain or drapes, I may provide a band 
or strip of material with the pockets formed therein, as 
shown in Fig. 5. This is made by doubling a piece of 
material [18] upon itself and stitching the two parts to¬ 
gether in a manner to form the desired pockets. The edge 
of one part extends beyond the other, as indicated in Fig. 3. 
The desired length of material is cut from the strip, and 
is stitched to the back of the curtain upon the lines 9 and 
10, the lower edge of the strip being preferably doubled 
back before attachment, to avoid showing a raw edge. 

It will be seen that the supporting hooks D are readily 
inserted in the pockets to facilitate the hanging of the 
curtain, or removed from the pockets to facilitate the tak¬ 
ing down of the curtain. 

It is usual to pleat the upper end of the curtain with 
the pleats arranged in groups, usually three in number, 
as shown in Fig. 8. By combining the inverted pocket 
arrangement, as above described, and using the special 
hook member of Figs. 8 and 9, the pleats will be main¬ 
tained in proper relationship to one another. The hook 
member, as shown in Fig. 9, is formed of an integral piece 
of wire, bent to form a plurality of U-shaped bends, con¬ 
nected at the top. 
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It will be noted that the outer legs 13 are of single 
material, while the intermediate legs 12 are of double 
thickness. The center leg is bent outwardly and down¬ 
wardly to form the supporting hook which engages the 
ring eye. 

[19] WHAT I CLAIM AS MY INVENTION IS: 

1. A curtain having a series of horizontally spaced 
vertical pockets formed on its face adjacent its upper end, 
said pockets being open at their lower end. 

2. For use with a curtain, a securing strip adapted 
to be attached to the upper end of the curtain, said strip 
having a series of horizontally spaced vertical pockets 
formed therein, said pockets being open at their lower 
ends. 

3. The combination of a curtain having a series of 
horizontally spaced vertical pockets formed on its face 
adjacent its upper end, said pockets being open at their 
lower end; and a plurality of supporting members each 
having an arm portion projecting into a pocket and a 
hook portion. 
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[21] Formal drawing filed November 26, 1945 
in the file of Loudon’s abandoned application. 
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The Examiner's Official Action of April 17, 1947: in the file 
of Loudon's abandoned application. 

[22] References made of record: 

Strube 2,115,593 Apr. 26, 1938 160-348x390 

Moss 1,714,885 May 28, 1929 160-387x “ 

Cowan 1,919,674 Nov. 6, 1934 “ x “ 

Claims 1 and 3 are rejected on either Moss or Strube 
as the equivalent any variations being colorable. 

Claim 2 is rejected on Moss or Strube in view of 
Cowan, there being no invention in making the top hem of 
the devices of Moss and Strube with a separate strip rather 
than with a folded over edge of the main fabric as Cowan 
does. 

Claims 1-3 are rejected. . 

Examiner. 

Amendment “A," filed October 13,1952: in the file of Loudon's 

abandoned application. 

[25] Honorable Commissioner of Patents 
Sir: 

A petition to revive the above application, which be¬ 
came technically abandoned, has been filed of even date 
herewith. 

This amendment is presented responsive to Official 
Letter of April 17, 1947, and with the view to placing this 
application in condition for allowance. 

Cancel all claims, without prejudice, and in lieu 
thereof insert new claims as follows: 

4. For use with a drape having at its upper end a 
plurality of vertically extending horizontally spaced par¬ 
allel tunnels or pockets closed at their upper ends and open 
at their lower ends, a pleater and supporting means hav¬ 
ing four upstanding pocket entering and engaging fingers 
of narrow width and having U-shaped and rounded upper 
ends and being disposed in a single plane, and a hook 
located between the two center fingers and directed rear- 

i 

I 


i 
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wardly substantially at right angels to the plane of the 
fingers, said hook having the supporting portion thereof 
below the rounded upper ends of the fingers. 

[26] 5. In supporting means for curtains and the 
like having a series of spaced apart downwardly opening 
narrow pockets or tunnels on the inner side adjacent to 
the upper hanging edge, said supporting means comprising 
a single length of wire-like material looped and brought 
together in its middle portion and forming a suspending 
hook portion having the bill thereof extending outwardly 
and downwardly, said single length of material being looped 
upwardly from the lower part of the hook and then being 
looped over and downwardly and looped outwardly and 
upwardly and then looped outwardly and downwardly in 
the provision of two substantially U-shaped and rounded 
ended pocket engaging fingers on each side of the hook with 
the arms and the U-shaped and the rounded ended portions 
lying in a single plane substantially at right angles to the 
extent of the bill of the suspending hook portion. 

REMARKS 

It is believed that this amendment is fully responsive 
to the official letter, that the claims are allowable and that 
this amendment places the application in condition for final 
allowance. 

The claims as now presented are substantially claims 
11 and 13, allowed in application No. 135,570, filed De¬ 
cember 29, 1949, by the same applicant. 

Claims are drawn to the structure illustrated in Fig¬ 
ures 8 and 9 and 10, and it will be noted that in these 
showings there are four pocket entering fingers, [27] two 
on each side of the hook, the inner fingers being U-shaped 
and all fingers having rounded upper ends. These changes 
from the claims allowed in application Serial No. 135,570 
have been made to properly set forth the portions 12 and 
13, and it is thought that the subject matter of the two 
claims now presented in this application is substantially 
the same as allowed claims 11 and 13 of application Serial 
No. 135,570, as all fingers are substantially U-shaped and 
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the only difference is that the portions 13 do not extend 
quite so far down. Furthermore, it is not believed that any 
citation even remotely hints at the structure called for in 
the two claims as here introduced. 

These claims clearly and fully and definitely set forth 
patentable subject matter over anything shown in or sug¬ 
gested by or even remotely hinted at in the cited patents 
to Strube and to Moss and to Cowan, as no one of these 
citations even remotely suggests a supporting and hanging 
and pleating device for curtains and the like having a series 
of horizontally spaced downwardly opening parallel pockets 
on the inner side adjacent to the upper hanging edge, with 
the supporting device comprising a single length of wire¬ 
like material having a hook portion and having a series 
of vertically disposed rounded-ended non-perforating fin¬ 
gers connected to and extending outwardly from opposite 
sides of the hook portion, with a pair of fingers on each 
side of the hook [28] and all of said fingers being arranged 
in substantially parallel relationship to one another and 
being disposed in a single plane substantially at right 
angles to the hook portion with the rounded ends of the 
finger portions disposed upwardly. 

It is believed that all of the claims now presented in 
this application clearly and fully and definitely set forth 
patentable subject matter over any and all patents con¬ 
tained in the art, as these claims follow substantially the 
claims allowed in application Serial No. 135,570. 

The Examiner has very carefully searched the prior 
art with the subject matter of claims 4 and 5 in mind, in 
acting upon copending application No. 135,570, and it is 
therefore urged that there is no showing any place in the 
art of structure such as called for in these claims. 

It is submitted that the two claims herein presented 
are allowable, and that this application can be passed to 
final allowance, upon the granting of the petition to revive. 

Favorable action upon this presentation is asked. 

Respectfully submitted, 


Attorney 


152a 


Abandoned Application 


Supplemental Amendment “B”, filed November 7, 1952 in the 
file of Loudon’s abandoned application. 

[48] Hon. Commissioner of Patents 
Sir: 

This application is now abandoned and awaiting action 
upon a Petition to Revive, filed October 13, 1952. 

On the same date as the Petition, attorney filed an 
amendment including two new claims substantially follow¬ 
ing claims allowed in applicant’s now pending application 
Serial No. 135,570, for Supporting Means for Curtains 
and the Like. 

By the “Examiner’s Answer” dated October 27, 1952, 
the Examiner staetd that the amendment was responsive 
but did not appear to put the application in condition for 
allowance; and, it is assumed this may have been because 
some slight changes have been entered in the claims which 
were allowed in the pending application. 

[49] To place the application in condition for allow¬ 
ance, it is asked that this supplemental amendment be en¬ 
tered and considered in conjunction with the amendment 
of October 13, 1952, and that action be taken thereon so 
that the Examiner’s Answer can be changed to state that 
the amendment does place the application in condition for 
allowance. 

Please cancel claims 4 and 5 as presented in the amend¬ 
ment of October 13, 1952, and in lieu thereof insert a new 
claim as follows: 

6. For use with a drape having at its upper end a 
plurality of vertically extending horizontally spaced par¬ 
allel tunnels or loops closed at their upper ends and open 
at their lower ends, a pleater and supporting means having 
four inverted U-shaped pocket engaging fingers of narrow 
width and having rounded upper ends and disposed in a 
single plane and a hook located between the two center 
fingers and directed substantially at right angles to the 
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plane of the fingers, said hook having the supporting por¬ 
tion thereof below the rounded upper ends of the fingers. 

REMARKS 

The newly presented claim 6 is a word for word copy 
of claim 11 which was allowed in the presently pending 
application Serial No. 135,570 filed December 29, 1949. 
This claim is believed to be fully supported by [50] the 
showing in Figures 5, 8, 9, 10 and 11. 

Favorable action upon this presentation is asked. 

Respectfully submitted, 

Attorney for Applicant 

Decision of Assistant Commissioner of Patents 
(dated December 4, 1952) 
on Petition to Revive 

in the file of Loudon’s abandoned application. 

[54] This is a petition to revive this application which 
became abandoned for failure to respond within the stat¬ 
utory period to the Office action of April 17, 1947. 

At the outset it should be noted that where the delay 
in acting upon an application is as long as four years, the 
showing should be such as to leave no reasonable doubt of 
the fact that it was unavoidable for the inventor to proceed 
sooner. The rights of the public must be taken into con¬ 
sideration. Ex parte Gironcoli, 120 0. G. 2753. 

******* 

After the Examiner’s Answer was mailed in this case 
applicant presented an amendment cancelling all of the 
claims and substituting a single claim which has been 
allowed in another application of the applicant. The Ex¬ 
aminer reported in his Supplemental Answer mailed 
November 18, 1952 that this amendment did not put this 
application in [55] condition for allowance. The attorney 
responded with a letter requesting “correction or ampli¬ 
fication of the contradictory statements by the Examiner.” 
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However, because a claim may be allowable in one applica¬ 
tion, it does not necesarily follow that the claim is allow¬ 
able in a different application. The Examiner reports orally 
that the proposed claim 6 is not allowable in this applica¬ 
tion because it does not read on the elected species and 
because it is not supported by the disclosure of the instant 
application. Of course, in no event is applicant entitled 
to the benefit of the filing date of the instant application 
as to disclosure which appears only in a later filed applica¬ 
tion. 

Under the circumstances of this case and upon the 
showing presented in applicant's affidavit, the mere fact 
that the applicant relied upon patent attorneys who proved 
to be unreliable is deemed insufficient to show that the long 
delay here involved was unavoidable within the meaning 
of 35 U. S. C. 37 (R. S. 4894). 

The petition is denied. 

Assistant Commissioner 

PLAINTIFF’S EXHIBIT 21 

Excerpts from the contents of the file of Loudon's 
application Serial No. 135,570 filed December 29, 1949 

on which the patent-in-suit (Plaintiff's Exhibit 6, at pages 
189 to 193 of Volume 2 of Appendix) was issued on March 
16, 1954. 

1949 Contents 

of file of Loudon’s application Serial No. 135,570 on which 
the patent-in-suit was issued. 

File- 

wrapper 

pages 

1 Application papers December 29, 1949 1-13 

2 Print of drawing January 6, 1950 14 

3 Rejection and Election April 27, 1950 15-16 

4 Amendment “A” October 9, 1950 17-19 

5 Rejection January 5, 1951 20-21 

6 Amendment “B” February 23, 1951 22-23 
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7 Rejection 

March 9, 1951 

File- 

wrapper 

pages 

24 

8 Revocation and Appoint- 

ment of Attorney 

June 20, 1951 

25 

9 Notices of Revocation and 

Acceptance 

June 29, 1951 

26 

10 Amendment “C” 

August 29, 1951 

27-39 

11 Rejection 

January 10, 1952 

40-42 

12 Amendment “D” 

June 25, 1952 

43-50 

13 Rejection 

July 7, 1952 

51-53 

14 Amendment “E” 

August 15, 1952 

54-61 

15 Final Rejection 

September 8, 1952 

62-64 

16 Amendment “F” (Not 

Entered) 

October 3, 1952 

65-72 

17 Letter 

October 14, 1952 

73 

18 Appeal No. 34987 

October 20, 1952 

74-77 

19 Brief (3) 

December 18, 1952 

78-92 

20 Examiner's Answer 

January 22, 1953 

93-95 

21 Notice of Hearing 

October 5, 1953 

96 

22 Decision by Board (affirm- 

ing in part) 

October 27, 1953 

97-101 

23 Amendment “G” 

November 18, 1953 

102 

24 List of References 

January 18, 1954 

103 


(The specification of this application is omitted here, be¬ 
cause it is the same as the specification of the patent-in-suit 
as it appears in Columns 1 & 2 and in lines 1-71 of Column 
3 thereof, on pages 191 & 192 of Volume 2 of Appendix.) 

The original Claims as filed on December 29,1949, in the file 

of the patent-in-suit. 

[8] WHAT I CLAIM IS: 

*1. In supporting means for curtains and the like, 
a plurality of horizontally spaced narrow vertical pockets 
supported on one face of a curtain adjacent the upper end 
thereof, said pockets being closed at their upper end and 

• This claim was cancelled on October 9, 1950, by Amendment “A”. 
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open at their lower end, and hook members each compris¬ 
ing pocket engaging means and a hook portion made inte¬ 
gral therewith and adapted to engage with a curtain rod. 

*2. In supporting means for curtains and the like, 
a plurality of horizontally spaced narrow vertical pockets 
supported on one face of the curtain adjacent the upper 
end thereof, said pockets being closed at their upper end 
and open at their lower end, and hook members each com¬ 
prising a finger portion and a hook portoion integral there¬ 
with, the said finger portion adapted to engage in said 
pockets and the hook portion adapted to engage a curtain 
rod. 

t3. In supporting means for curtains and the like, 
the combination with a curtain of a pocket strip fixedly 
attached to the back face of said curtain along the top 
thereof and extending the width of the curtain, said pocket 
strip comprising spaced apart vertical pockets closed at 
their upper ends and open at their lower ends, a hook mem¬ 
ber comprising a hook portion adapted to engage with a 
curtain rod and a plurality of pocket engaging means in¬ 
tegral with said hook portion, said pocket engaging means 
of said hook member adapted, upon engagement with said 
pockets, to form pleats in said curtain. 

[9] t4. In supporting means for curtains and the 
like, the combination of a curtain with a pocket strip fixedly 
attached to said curtain on the back face thereof and ex¬ 
tending substantially the entire width of same, said pocket 
strip comprising spaced apart vertical pockets having 
closed upper ends and open lower ends, a hook member 
comprising a hook portion adapted to engage with a cur¬ 
tain rod and four finger portions adapted to be inserted 
in four of said pockets, said hook portion and said four 
fingers being integrally fashioned, and the said four fingers 
of the said hook member adapted to form three pleats in 
said curtain upon their insertion in four of said pockets. 

t5. In supporting means for curtains and the like, a 

* This claim was cancelled on October 9, 1950, by Amendment “A”. 

f This claim was cancelled on February 23, 1951, by Amendment “B”. 
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pocket strip secured to the back of said curtain at the top 
portion thereof and extending the width of the curtain, 
said pocket strip comprising a separate strip of flexible 
material folded over itself, the front fold of which termi¬ 
nates short of the bottom edge of the back fold, spaced 
apart vertical pockets formed in said pocket strip, said 
pockets each comprising stitched sections of the front and 
back fold of said pocket strip, the lower and extending por¬ 
tion of said back fold of the pocket strip being stitched to 
said curtain, the upper edge of said pocket strip being 
stitched to said curtain to thus secure the same thereto, 
a hook member comprising a length of suitable material 
bent to form four inverted U-shaped fingers, a hook por¬ 
tion formed centrally of said four fingers and being integral 
with the center ones of same and adapted to engage with 
a curtain rod, the said four fingers adapted to engage in 
four of said pockets in said pocket strip and to form three 
pleats in the said curtain, said four fingers adapted to 
freely engage in the said pockets and to be removable 
therefro m. 

"UOT*^. In supporting means for curtains and the 
like, a curtain being folded down on itself along its entire 
width and being stitched along the bottom edge of the fold, 
spaced apart vertical pockets secured to the folded portion 
of said curtain, each of said pockets comprising a tape 
extending vertically, upward from the bottom of the fold 
and being stitched thereto along its sides and top to form 
a closed top and open bottom, a hook member comprising 
a single inverted U-shaped finger and a hook portion ex¬ 
tending outward therefrom and being integral therewith, 
said single finger adapted to be inserted in one of said 
pockets to be freely contained therein, and said hook por¬ 
tion of said hook member adapted to engage with a cur¬ 
tain ring on a curtain rod. 

(The sheet of drawing forming a part of the applica¬ 
tion for the patent-in-suit has been omitted here, be- 


* This claim was cancelled on October 9, 1950, by Amendment “A”. 
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cause it is the same as the sheet of the drawing form¬ 
ing a part of the patent-in-suit at page 189 of Volume 

2 of Appendix.) 

Examiner’s Official Action (Paper No. 3) dated April 27,1950: 
in the file of the patent-in-suit. 

[15] This application has been examined. 

References made of record: 

Carr 834,188 Oct. 23, 1906 160-348 X 

Charlton (Br.) 151,108 Sept. 23, 1920 160-389 

Knight (Br.) 24,522 A.D. 1904 160-348 

Claims 1 and 2 are rejected as drawn to an old and 
exhausted combination of a curtain and a curtain hook, 
shown, to be old by each of the above cited patents. Each 
of the references show the same combination as called for 
by the claims. 

Claims 1 and 2 are rejected as obviously fully met 
by Charlton or Knight. No structural distinction is set 
out therein. 

The application contains claims specific to more than 
one species of the generic invention, namely, the species 
of Fig. 1 and Fig. 5, respectively. Since the generic claims 
stand rejected above, the applicant is required in accord¬ 
ance with Rule 146, as amended, 628 O.G. 606, and Order 
3527: 520 O.G. 259, to make an election of one species. 

Upon allowance of a generic claim, applicant will be 
entitled to consideration of claims to not more than four 
species in addition to the one elected species, provided all 
the claims to each of the additional species are written 
in dependent form or otherwise include all the limitations 
of the generic claims as provided by Rule 141, as amended: 
628 O.G. 606. 


Examiner 
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Amendment “A” (Paper No. 4) filed October 9,1950 in the file 

of the patent-in-suit. 

[17] The Commissioner of Patents, 

Sir: 

In response to Official Action dated April 27, 1950, 
please amend as follows: 

Applicant wishes to advise that he has chosen Figure 
1 to 4 inclusive as that form of the invention on which he 
will further prosecute this application. 

In the claims: 

Cancel claims 1, 2, and 6. 

Claims 3, 4 and 5 remain in the application and I am 
adding new claims Number 7 and 8 as follows: 

t7. In supporting means for curtains and the like, 
a hook unit comprising a plurality of engaging fingers, a 
hook portion integral with said plurality of engaging fin¬ 
gers, said hook portion extending outward at right angles 
from the center portion of said engaging fingers and then 
extending downward parallel therewith. 

t8. In supporting means for curtains and the like, 
a hook unit comprising a plurality of pocket engaging fin¬ 
gers, and a hook portion centrally located with respect to 
said plurality of pocket engaging fingers and being integral 
therewith, said hook portion extending outward at right 
angles from the center fingers of said pocket engaging 
fingers and then extending parallel therewith providing 
a space therebetween, each of said [18] pocket engaging 
fingers being of an inverted U-shaped formation of narrow 
width and having rounded upper ends, the outermost of 
said pocket engaging fingers at each end of said hook unit 
each terminating with an outer leg slightly longer than the 
rest of the unit and extending below the bottom of said 
pocket engaging fingers and said hook portion therefore, 
and eyes formed on the lower end of each of said outer legs 
of said outermost pocket engaging fingers, said pocket en¬ 
gaging fingers of said hook unit being adapted to support 


t This claim was cancelled on February 23,1951, by Amendment “B”. 
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a curtain thereon in a pleated formation, and said hook 
portion of said hook unit being adapted to engage a curtain 

rod for substantially supporting the curtain. 

******* 

Examiner’s Official Action (Paper No. 5) dated January 5, 
1951 in file of patent-in-suit. 

[20] Responsive to amendment filed October 9, 1950. 

Added references: 

Fleming 1,090,040 Mar. 10, 1914 24-73C 

Brewington 1,143,100 June 15, 1915 24-86C 

Peck 2,294,607 Sept. 1, 1942 24-84C 

Claims 3, 4 and 5 are rejected as drawn to an old and 
unpatentable combination of a curtain and a curtain hook 
unit, shown to be old by patents to Carr or Charlton. Each 
of these references shows the same combination as called 
for by the claims. 

To substitute in this combination any other curtain 
supporting means for that claimed would not involve in¬ 
vention. The improvement, if any, in the curtain support¬ 
ing means does not provide a new combination. In re Avery, 
610 O.G. 261. 

If invention is to be predicated on the curtain hook 
unit, it should be claimed per se. 

Claim 7 is rejected as structurally readable on Peck 
and Brewington. 

Claim 8 is rejected as unpatentable over Peck taken 
with Fleming. Provision of Fleming’s eyes 11 at the ends 
of Peck’s longer legs 5 instead of their generally equivalent 
ends 5' would involve choice rather than invention, as also 
extension of hook 10 for a substantial distance parallel to 
[21] the fingers as in Fleming. Both Peck’s and Fleming’s 
finger and hook portions appear substantially as adapted 
to support curtain elements as applicant’s structure. Par¬ 
ticular use of old structure is patentably immaterial. 

All the claims are rejected. 


Examiner 
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Amendment “B” (Paper No. 6) filed February 23, 1951 in file 

of patent-in-suit. 

[22] TO THE COMMISSIONER OF PATENTS, 

Sir: 

In response to Official Action dated January 5, 1951, 
please amend as follows: 

Cancel the claims and add the following: 

*9. In a supporting means for curtains, a hook unit 
comprising a pair of center fingers and a pair of outer 
fingers, each of the said fingers consisting of a pair of legs 
joined together at one end thereof, a hook integral with 
one leg of each of the center fingers which are bent to con¬ 
tinue as the back of the hook and extending approximately 
half the length of said fingers, then outwardly and down¬ 
wardly to form said hook, the bottom end of said hook being 
approximately level with the bottom of said fingers. 

REMARKS 

The claim submitted herewith has been drawn up on 
the specific construction of the hook unit, and applicant 
believes that it avoids any conflict with the references of 
record. 

The suspension hook of Carr, No. 34,188, does not 
appear to conflict with the applicant’s supporting means 
or hook unit as now claimed, the Carr patent describes 
and illustrates a hook that is considered quite different to 
the present case, especially with respect to the particular 
construction and formation of the hook portion of the unit. 

[23] The same remarks are generally applicable to 
the British patents. The Charlton patent shows a separate 
ring member connected to a finger, the ring being engage- 
able with the curtain rod, while the Knight patent, like that 
of Carr’s, illustrates a differently constructed and formed 
hook to that of the applicant’s invention, as now claimed in 
the new claim submitted herewith. 

In the added references, Fleming, No. 1,090,040, does 

* This claim was cancelled on August 29, 1951, by Amendment “C”. 
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not describe or illustrate a hook as now specifically claimed, 
this clip of Fleming’s would not appear to conflict with the 
applicant’s curtain hook unit as now claimed. 

The patent to Peck, 2,294,607, describes a shoe or boot 
hanger, which appears to be of two pieces of wire, the ver¬ 
tical hook apparently being welded to the horizontally ex¬ 
tending loops, and this in itself is entirely different to the 
present case, in which the hook and the fingers are made 
integral with one another, the hook being a continuation 
of the center legs of the center fingers. 

None of the cited references describe or show a hook 
portion extending from the bottom of fingers and being both 
vertically central and laterally central with respect to the 
fingers, as is the case with applicant’s hook, and this feature 
of particular formation and construction of the hook is 
believed to avoid conflict with the state of the art as cited. 

The application is accordingly submitted herewith for 
further consideration. 

Attorney for Applicant 

Examiner's Official Action (Paper No. 7) of March 1, 1951 

in file of patent-in-suit. 

[24] Responsive to the amendment filed February 
23, 1951: 

Added reference: 

French 2,252,070 Aug. 12, 1941 24-84-C 

Claim 9 is rejected as indefinite in “bent to continue” 
in line 6 and inapt in use of “level” in line 9. 

Said claim is further rejected as unpatentable over 
the newly discovered reference French, on Fig. 42 of which 
it reads substantially. To make the curved outer portion 
of each outer finger as a straight leg and like the center 
fingers twice the length of the central integral hook and to 
bend or shorten the hook to extend no lower than the bot¬ 
toms of the fingers appears to involve choice and design 
rather than invention over French. 

If desired, this rejection may be considered final. 

Examiner 
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Amendment “C” (Paper No. 8) filed August 29,1951 in file of 

patent-in-suit. 

[27] Hon. Commissioner of Patents 
Sir: 

This amendment is presented responsive to Official 
Letter of March 6, 1951, and following oral interviews 
with the Examiners. 

Page 4 of the specification, in the last line erase 
“fashioned” and insert— fashioned —. 

Upon consideration of this application, it is thought 
the claim does not present the invention in the manner in¬ 
tended and desired by applicant, and it is asked that the 
claim be canceled, without prejudice, and that new claims 
be inserted as follows: 

* 10. For use with a drape having at its upper end a 
plurality of vertically extending horizontally spaced paral¬ 
lel tunnels o r loop s closed at their upper ends and open 
at their lower ends, a pleater and hanger device insertable 
upwardly into said tunnels through their [28] open lower 
ends, said device having an outwardly projecting drape 
hanger hook and four co-planarf closely and horizontally 
spaced upwardly projecting non-perforating f elongated 
vertical pleating fingers having blunted upper ends, all 
four of said fingers being of substantially the same length 
to thus extend substantially the full length of said tunnels 
and the upper ends projecting well above the supporting 
part of the hook and being spaced two on each side of the 
hook. 

#1 Llr For use with a drape having at its upper end a 
plurality of vertically extending horizontally spaced paral¬ 
lel tunnels or loops closed at their upper ends and open at 
their lower ends, a pleater and supporting means having 
four inverted U-shaped pocket engaging fingers of narrow 
width and having rounded upper ends and disposed in a 

* This claim was cancelled on October 3, 1952 by Amendment “F.” 

f Words in italics were inserted on August 15, 1952, by Amendment 

“E.” 

# This claim was allowed on January 10,1952, by the Official Action 
which is “Paper No. 11.” 
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single plane and a hook located between the two center fin¬ 
gers and directed substantially at right angles to the plane 
of the fingers, said hook having the supporting portion 
thereof below the rounded upper ends of the fingers. 

t2 x2r In supporting and hanging t means for curtains 
and the like having a series of horizontally 1 spaced apart 
downwardly opening narrow parallel pockets t pcck£t'$-0f- 
tmmel s on the inner side adjacent to the upper hanging 
end, said supporting means comprising a single length of 
wire-like material having a hook portion and having a 
series of vertically disposed [29] U-shaped fingers con¬ 
nected to and extending outwardly from opposite sides of 
the hook portion, the said non-perforating f fingers being 
arranged in spaced substantially parallel relationship to 
one another and being disposed in a single plane substan¬ 
tially at right angles to the hook portions with the loops of 
the U-shaped portions disposed upwardly. 

#3 In supporting means for curtains and the like 
having a series of spaced apart downwardly opening nar¬ 
row pockets or tunnels on the inner side adjacent to the 
upper hanging edge, said supporting means comprising a 
single length of wire-like material looped and brought 
together in its middle portion and forming a suspending 
hook portion having the bill thereof extending outwardly 
and downwardly, said single length of material being 
looped upwardly from the lower part of the hook and then 
being looped over and downwardly and looped outwardly 
and upwardly and then looped outwardly and downwardly 
in the provision of two substantially U-shaped pocket en¬ 
gaging fingers on each side of the hook with the arms of 
the U-shaped portions lying in a single plane substantially 
at right angles to the extent of the bill of the suspending 
hook portion. 

f Words in italics were inserted on August 15, 1952, by Amendment 

“E.” 

# This claim was allowed on January 10, 1952, by the Official Action 
which is “Paper No. 11.” 

% This claim was allowed on September 8, 1952, by the Official Action 
which is “Paper No. 15.” 
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*4 tk In supporting and hanging and pleating device t 
m e an s for curtains and the like having a series of horizon- 
taUyt spaced apart downwardly opening narrow parallel 
pocketsi pock e ts OF - tURg g ls on the inner side adjacent to the 
[30] upper hanging end, said supportingdewcet-Hieas&com- 
prising a single length of wire-like material doubled in its 
middle portion and brought together and formed to provide 
a suspending hook portion with the bill of the hook portion 
extending outwardly and rearwardly f and downwardly, 
said length of material extending on opposite sides of the 
lower part of the suspending hook portion in spaced apart 
upwardly extending lengths turned over and then returned 
downwardly providing four f substantially U-shaped non¬ 
perforating' pocket engaging fingers with two each' on 
opposite sides of the hook with the arms of the U-shaped 
fingers lying in a single plane substantially at right angles 
to the extent of the hook portion and with the loops of the 
U-shaped pocket engaging fingers disposed upwardly. 

* 15. In supporting means for curtains and the like 
having a series of spaced apart downwardly opening nar¬ 
row pockets or tunnels on the inner side adjacent to the 
upper hanging end, said supporting means comprising a 
single length of wire-like material having an upright sub¬ 
stantially U-shaped pocket engaging finger with the arms 
of the U-shape lying substantially in a single plane and with 
the loop disposed upwardly, and the lower end of one of the 
arms being extended upwardly and then over forwardly 
and outwardly substantially at right angles to the single 
plane and then over downwardly to provide a suspending 
hook portion with the suspending portion of the hook lo¬ 
cated substantially midway of the length of the finger. 

[31] * 16. In supporting means for curtains and the 
like having a series of spaced apart downwardly opening 

* This claim was cancelled on June 25, 1952, by Amendment “D.” 

t Words in italics were inserted on August 15, 1952, by Amendment 

“E.” 

X This claim was allowed on September 8,1952, by the Official Action 
which is “Paper No. 15.” 
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narrow pockets or tunnels on the inner side adjacent to 
the upper hanging end, said supporting means comprising 
a single length of wire-like material providing a substan¬ 
tially U-shaped pocket engaging portion with the arms of 
the U-shape lying in a single plane and the loop of the 
U-shape disposed upwardly, said U-shaped portion having 
the lower end of one of the arms thereof extending up¬ 
wardly and over forwardly and downwardly to provide a 
suspending hook portion, and said single length of material 
having the loop of the U-shaped portion extending up¬ 
wardly above the hook and having the arm thereof away 
from the hook provided with an eye at its lower extremity. 

*17. In supporting means for curtains and the like 
having a series of spaced downwardly opening narrow 
pockets on the inner side adjacent to the upper hanging 
end, said supporting means comprising a single length of 
wire-like material providing a substantially U-shaped 
pocket engaging portion with the arms of the U-shape 
spaced apart and lying in a single plane and the loop of 
the U-shape disposed upwardly, said U-shaped portion 
having the lower end of one of the arms thereof extend¬ 
ing upwardly and then forwardly substantially at right 
angles to the single plane and then over forwardly and 
downwardly to provide a suspending hook portion, and 
[32] said single length of material having the loop of the 
U-shaped portion extending upwardly above the hook and 
having the arm thereof away from the hook extending 
downwardly beyond the hook and provided with an eye 
at its lower extremity lying in the single plane. 

* 18. A pleater strip for curtains and the like to be 
applied at the upper hanging edge of a curtain for recep¬ 
tion of supporting hooks comprising an elongated strip of 
resilient material having one edge folded over forwardly 
and turned down flatwise and terminated short of the 
bottom edge of the backfold, and stitching securing the 
bottom edge of the front fold at spaced apart points with 

* This claim was cancelled on June 25, 1952, by Amendment “D.” 
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the stitching extending transversely of the strip and then 
longitudinally adjacent to the upper edge of the front fold 
and then again transversely to thus provide a series of 
spaced apart pockets along the length of the strip with 
the pockets closed at the top and open at the bottom of 
the front fold, and said strip being thus so constructed 
that longitudinal stitching can be applied along the upper 
edge and along the lower edge to secure said strip to a 
curtain and the like and to leave the pockets open at their 
lower ends. 

Examiner’s Official Action (Paper No. 11) dated January 10, 
1952 in file of patent-in-suit. 

[40] Responsive to amendment filed August 29, 1951. 

Additional art made of record: 

Steiner 2,012,734 Aug. 27, 1935 160-348 

Perlmutter 2,512,376 June 20, 1950 160-386 

(Filed May 7,1948) 

Claims 10 to 18, inclusive, are now pending in the 

case. 

Claims 10, 12, 14, 15, 16 and 17 are rejected as un¬ 
patentable over Carr, of record, in view of Steiner. The 
reference to Carr (Figures 1 to 4) discloses a pleater and 
hanging device comprising a single length of wire-like 
material having a central hook portion and two co-planar 
closely and horizontally spaced upwardly projecting elong¬ 
ated vertical pleating fingers having blunted upper ends, 
said fingers being of substantially the same length and 
adapted to be inserted upwardly into vertically extending 
horizontally spaced tunnels formed in a drapery. No in¬ 
vention is seen in modifying the Carr pleating device by 
providing additional vertical pleating fingers arranged in 
spaced parallel relationship to one another and in the same 
plane, particularly as taught by Steiner. Steiner also dis¬ 
closes the upper ends of the pleating fingers as projecting 
well above the supporting part of the hook and being spaced 
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two on each side of the hook. To apply the teachings [41] 
of Steiner to the Carr pleating device would involve only 
the carrying forward of an old idea and not involve inven¬ 
tion. No patentable weight can be given to the limitation 
in claims 16 and 17 that one of the arms is provided with 
an “eye at its lower extremity”. This appears to be an 
arbitrary structural limitation that produces no new or 
unusual result and not improving the structural organiza¬ 
tion of the supporting means. 

Claims 15, 16 and 17 are further rejected as failing 
to define structure patentably differing from Perlmutter 
(Figure 4). No patentable significance can be given to the 
limitation in claims 16 and 17 that one of the arms is pro¬ 
vided with an “eye at its lower extremity”. This appears 
to be an arbitrary structural limitation that produces no 
new or unusual result and not improving the structural 
organization of the supporting means. 

Claim 18 is rejected as finding its full equivalent of 
Charlton, of record. Charlton discloses a strip of material 
that may be folded over twice and stitched to the top of 
the curtain in substantially the same way as applicant does. 
Such a strip forming vertical pockets for reception of a 
supporting means performs the same function with the 
same results as applicant’s. 

Claim 18 is further rejected as being drawn to an 
invention other than elected by original presentation, since 
there was no claim originally presented to the pleater strip 
per se. 

[42] Claims 10 to 17, drawn to the pleating device 
or supporting means, are distinct from claim 18 drawn 
to the pleating strip, since none of the claims to the sup¬ 
porting means rely upon nor include the specific details 
of the pleating strip set forth in claim 18. The subjects 
matter are mutually exclusive and each is capable of sep¬ 
arate use, as evidenced by the art of record. The fields of 
invention have acquired a separate status in the art as 
shown by the cited exemplary art. For example, Steiner 
shows and claims a pleating device per se, and French 
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shows and claims a pleating strip per se. Ex parte Pear¬ 
son, 1918 C. D. 36; 253 0. G. 259. 

As at present advised, claims 11 and 13 appear allow¬ 
able. 

Examiner 

Amendment “IT (Paper No. 12) filed June 25, 1952 in file of 

patent-in-suit. 

[43] Hon. Commissioner of Patents 
Sir: 

This amendment is presented responsive to Official 
Letter of January 10, 1952. 

Claim 10, line 7, erase “co-planer” and insert . . . 
co-planar . . . 

Cancel claims 15, 16, 17, and 18. 

Please add new claims as follows: 

119. The combination of a curtain having a series 
of horizontally spaced vertically extending parallel* -vertical 
pockets on its inner face adjacent its upper end with said 
pockets open at their lower ends and closed at their upper 
ends, a hanger and* pleater and supporting device* m e an s 
having four blunt-ended non-penetrating* a plurality of 
spaced apart pocket engaging fingers of narrow width and 
substantially equcd length* having blunt upper ends disposed 
in a single plane and insertable in the lower open ends of 
the pockets and extending substantially to the closed upper 
ends thereof, and a supporting [44] hook carried substan¬ 
tially centrally of and extending rearwardly from the 
finger portion of the supporting means and having the 
supporting portion thereof substantially midway the 
length of the fingers. 

t 20. The combination of a curtain having a pleater 
strip applied transversely at the upper hanging edge of 
the curtain and said pleater strip being provided with a 

* Words in italics were inserted on August 15, 1952 by Amendment 

“E." 

t This claim was cancelled on October 3, 1952, by Amendment “F.” 
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plurality of horizontally* spaced apart vertically extending 
parallel* pockets open at their lower ends and closed at 
their upper ends, said pleater strip being stitched to the 
curtain at its upper and lower edges to leave said pockets 
substantially open and unobstructed, and a pleater and 
hanger device insertable upwardly into a plurality of said 
pockets through their open lower ends having four* -a 
pkira&ty - of co-planar closely and horizontally spaced up¬ 
wardly projecting elongated non-penetrating* vertical 
pleating fingers of substantially the same length and 
blunted at their upper ends, and a hangar hook disposed 
rearwardly and substantially midway of the length of said 
fingers. 

t21. For use with a drape having at its upper edge 
a plurality of vertically extending horizontally spaced par¬ 
allel tunnels or loops closed at their upper ends and open 
at their lower ends, a pleater and hanger device insertable 
upwardly into said tunnels through their open lower ends, 
said device having a drape hanging hook and four co-planar 
closely and horizontally spaced upwardly [451 projecting 
elongated vertical pleating fingers having blunted upper 
ends, all four of said fingers being of substantially the same 
length and extending the full lengths of said tunnels, and 
projecting well above the hook and being spaced two to 
each side of the hook, said fingers and hook being inter¬ 
connected at their lower ends with all four fingers coming 
together at their lower ends closer than at their upper 
ends for pinching the pleats together at the lower ends of 
the tunnels, the hanger and pleater being constructed of 
wire and being formed and dimensioned to have sufficient 
resilience at the lower ends of the fingers to enable all 
fingers to be moved manually and easily towards or away 
from one another to facilitate insertion of the fingers into 
said tunnels and ot enable the intermediate fingers to be 
squeezed manually towards and closely adjacent the outer- 

* Words in italics were inserted on August 15, 1952 by Amendment 

“E.” 

t This claim was cancelled on October 3, 1952, by Amendment “F.” 
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most fingers for a considerable distance along such fingers, 
the fingers having an inherent tendency to return to their 
original spacing after being manually squeezed together 
or spread apart. 

Claim 21 has been copied from the patent to Bert P. 
Solomon No. 2,558,467, issued June 26, 1951, upon an 
application filed January 16, 1951, and is introduced for 

purposes of interference. 

******* 

[47] Thus, specifically applying the language of the 
copied claim, it is submitted that applicant is entitled to 

make this claim for purposes of interference. 

******* 

In the patent to Carr, a structure is shown where the 
hook a-b extends entirely above the arms c, which are 
intended to be inserted entirely through open loops d of 
the tape secured transversely on the curtain or drape. These 
arms c extend entirely through the loops and have their 
upper ends projecting above the top edge of the tape and 
turned over as hooks o' which are bent over and [48] are 
disposed as hooks to guard against the curtain being lifted 
from the portions c. There is no suggestion in this patent 
of a curtain having a plurality of elongated pockets on its 
inner side with the lower ends of the pockets open and the 
upper ends closed, and then a pleater and hanger structure 
provided with a supporting hook and having a plurality 
of elongated fingers spaced apart on opposite sides of the 
hook and extending upwardly above the hook and blunted 
at their upper ends so that the fingers can be inserted up¬ 
wardly into the elongated pockets through the lower open 
ends thereof and the curtain or drape will be positively 
held against sagging at its upper edge by reason of the fact 
that the blunted upper ends of the fingers are presented 
within the closed tops of the pockets and the material is 
thus supported and stayed against any possibility of sag¬ 
ging. With the Carr device, the hook portion is presented 
above the upper edge of the curtain and there is no sup¬ 
port at all for the upper edge of the curtain or the upper 
edge of the tape. 






172a Application (PX-21) for patent-in-suit 

The Examiner has cited the patent to Steiner to be 
used with the patent to Carr; but, it is pointed out that 
this is a pin fixture in which the tines or prongs 11 and 
12 must be inserted into material of the curtain, after the 
manner of pins, and there is nothing at all in this patent 

to prevent the upper edge of the curtain sagging. 

******* 

[50] The fact that claim 21 was allowed in Solomon 
patent No. 2,558,467 appears to preclude the necessity for 
argument on patentability of this claim. 

Respectfully submitted, 

Attorney 

Examiner’s Official Action (Paper No. 13) dated July 7, 1952 

in file of patent-in-suit. 

[51] Responsive to amendment filed June 25, 1952. 

Additional reference made of record: 

Solomon 2,558,467 June 26, 1951 160-348 

(Filed Jan. 16, 1951) 

Claims 10 to 14, inclusive, and 19 to 21, inclusive, are 
now pending in the case. 

Claims 10, 12, 14, 19 and 20 are rejected as unpatent¬ 
able over Carr, in view of Steiner, for the reasons stated 
in the Office action dated Jan. 10, 1952. Applicant’s argu¬ 
ments in support of the claims and against the rejection 
have been carefully considered. The grounds of rejection 
stated in the prior Office action are considered proper and 
are adhered to. No patentable weight can be given to the 
limitation that the parallel tunnels or loops are closed at 
their upper ends since this curtain construction is old in 
the art, as shown by Charlton, of record. Moreover, it is 
considered merely a matter of uninventive choice to con¬ 
struct the Carr curtain with closed loops at the top since 
the bottom ends of the prongs or hooked fingers c of Carr 
support the curtain in the same manner as in applicant’s 
construction. Claims 10 and 20 attempt to differ by re- 
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citing that the fingers are of substantially the same length. 
This does not contribute patentability since it is considered 
merely a matter of choice or design that contributes no 
new or unusual result. Moreover, Steiner discloses two 
outer fingers 11 of the same length which may be used to 
support the curtain at a desired height, and two inner 
fingers of shorter length. [52] It is obvious that with such 
a structure the length of the two inner fingers may be 
shorter than the outer fingers without affecting the struc¬ 
ture or function of the device. 

Claims 19 and 20 are further rejected as unpatentable 
over Perlmutter who shows three different drapery hooks 
each of which corresponds to applicant’s as claimed. No 
patentable weight can be given to the term “pleater” or 
“pleater strip” in the absence of specific structure to lend 
significance thereto. 

Claim 21, verbatim copy of Solomon’s claim 1, is re¬ 
jected on the ground that applicant cannot make this claim, 
since it is not readable on applicant’s disclosure. There is 
no adequate basis for this claim since applicant does not 
disclose all of the features set forth in the claim. For ex¬ 
ample, the claim specifically calls for the “fingers and hook 
being interconnected together at their lower ends with all 
four fingers coming together at their lower ends closer than 
at their upper ends”. This clause considered in the light 
of patentee’s disclosure defines the U-shaped elements 
joined at their nested bights or the equivalent thereof. 
Hence, the clause contains positive structural limitations 
which are not disclosed by applicant. Such limitations pre¬ 
vent it from reading on applicant’s disclosure and hence 
applicant cannot make this claim. 

Applicant is given until August 18, 1952 in which to 
respond to every ground of rejection of this [53] action. 
Failure to respond to the rejection of claim 21 will be taken 
as a disclaimer of the subject matter covered by this claim. 

Claims 11 and 13 still appear to be allowable. 

This application should be prepared for Final action. 
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A SHORTENED STATUTORY PERIOD FOR 
RESPONSE TO THIS ACTION IS SET TO EXPIRE 
AUGUST 18, 1952. 

Examiner 

Amendment “E” (Paper No. 14) filed August 15,1952 in file of 

patent-in-suit. 

[54] Hon. Commissioner of Patents 
Sir: 

This amendment is presented responsive to official 
letter of July 7, 1952. 

Claim 10, line 3, erase “or loops”; line 8 after “project¬ 
ing” insert— non-perforating —. 

Claim 12, line 1 after “supporting” insert —and hang¬ 
ing —; line 2 after “of” insert— horizontally —; line 3, 
erase “pockets or tunnels” and insert —parallel pockets —; 
line 8 before “fingers” insert— non-perforating —. 

Claim 14, line 1, erase “means” and insert —and hang¬ 
ing and pleating device —; line 2 after “of” insert— hori¬ 
zontally —; line 3, erase “pockets or tunnels” and insert— 
parallel pockets —; line 4, erase “means” and insert— 
device —; line 8 after “outwardly” insert —and rearwardly 
—; line 12 after “providing” insert— four —; line 12 be¬ 
fore “pocket” insert—non-perforating—; line 13 after 
“fingers” insert —with two each —. 

[55] Claim 19, line 2, erase “vertical” and insert— 
vertically extending parallel —; line 4 after “a” insert— 
hanger and —; line 5, erase “means” and insert —device 
—; line 5, erase “a plurality of” and insert —four blunt- 
ended non-penetrating —; line 6 after “width” insert —and 
substantially equal length —; last line erase “on”. 

Claim 20, line 4 after “of” insert— horizontally —; 
line 4 after “extending” insert— parallel —; line 10, erase 
“a plurality of” and insert— four —; line 12 after “elong¬ 
ated” insert— non-penetrating —. 
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REMARKS 

Reconsideration and favorable action upon claims 10, 
12,14,19 and 20 is asked, as it is thought that these claims 
in their amended form clearly and fully and definitely set 
forth patentable novelty over anything shown in or sug¬ 
gested by or hinted at in any of the citations. 

Claim 10 sets forth the structure of pleater and 
hanger, in a manner to clearly define patentable novelty 
over any of the citations. The patent to Carr has the struc¬ 
ture well illustrated in Figures 1 and 2, and the manner 
of use is disclosed in Fig. 3. As here shown, the arms c 
extend only about half way up on the back of the hook 
portion b, the loops are completely open to receive the 
portions c, and hook formations are provided at c' to catch 
over the upper edge of the tape or member forming the 
loops d. As shown in Fig. 3, the [56] hook portion is dis¬ 
posed entirely above the top of the curtain or drape. Thus, 
the structure is different and the manner of use is different 
and the result accomplished is different, in that the entire 
curtain or drape at its upper edge will be disposed below 
the top of a rod on which the hook portion is fitted, and 
the rod will be exposed. 

The British patent to Knight shows substantially the 
same structure as the patent to Carr, and this is not be¬ 
lieved to be at all pertinent. 

The British patent to Charlton shows a curtain or 
drape having a piece stitched across the top and then 
stitched to form spaced apart pockets; but, it must be 
appreciated that applicant is not claiming this structure 

per se. All of the claims in this application are drawn to 
a pleater and hanger, and these claims clearly and fully 
and definitely set forth that applicant’s hanger has four 
fingers closely spaced together and lying in the same plane 
and terminating at their upper extremities in non-pene¬ 
trating blunt ends which make contact with the upper 
closed end of four pockets of the drapery without pene¬ 
trating or perforating the drapery or any part thereof. 
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Just where and how can the single hook end 1 of Charlton 
be considered in any way equivalent to the four fingers in 
the arrangement and with the non-penetrating blunt upper 
ends as called for in the claims? 

Examiner’s Official Action (Paper No. 15) dated September 
8, 1952 in file of patent-in-suit. 

[62] Responsive to amendment filed Aug. 15, 1952. 

Claims 10 to 14, inclusive, and 19 to 21, inclusive, 
are now pending in the case. 

Claims 10, 19 and 20 are finally rejected as unpatent¬ 
able over Carr, in view of Steiner, or further in view of 
Charlton. No invention is seen in modifying the Carr 
pleating device by providing additional vertical pleating 
fingers having blunted ends and arranged in spaced parallel 
relationship to one another and in the same plane, par¬ 
ticularly as taught by Steiner. Steiner also discloses the 
upper ends of the pleating fingers as projecting well above 
the supporting part of the hook and being spaced two on 
each side of the hook. To apply the teachings of Steiner 
to the Carr pleating device would involve only the carry¬ 
ing forward of an old idea and not involved invention. 
Further, no invention is seen in making all the fingers of 
the same length, since this is considered merely a matter 
of choice or design that contributes no new or unusual 
result. Moreover, Steiner discloses two outer fingers 11 
of the same length which may be used to support the cur¬ 
tain at a desired height, and two inner fingers of shorter 
length. It will be noted that with such a structure the 
length of the two inner fingers may be shorter than the 
outer fingers without affecting the structure or function 
of the device. No patentable weight [63] can be given to 
the limitation that the parallel tunnels are closed at their 
upper ends since this is considered merely a matter of 
uninventive choice. It will be noted that the bottom ends 
of the fingers c of Carr support the curtain in the same 
manner as applicant’s, even though the loops are open at 
the top. Furthermore, no invention is seen in constructing 
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the parallel tunnels d in Carr with closed upper ends, 
particularly as shown by Charlton (Figure 1). 

Claim 21, verbatim copy of Solomon’s patent claim 1, 
is finally rejected on the ground that applicant cannot make 
this claim, since it is not readable on applicant’s disclosure. 
There is no adequate basis for this claim since applicant 
does not disclose all of the features set forth in the claim. 

For example, the claim specifically calls for the “fingers 
and hook being interconnected at their lower ends with all 
four fingers coming together at their lower ends closer 
than at their upper ends for pinching the pleats together 
at the lower ends of the tunnels”. The structure defined 
in this clause considered in the light of patentee’s disclosure 
defines separate U-shaped elements joined at their nested 
bights or the equivalent thereof in which all four fingers 
come together at their lower ends providing means for 
pinching the pleats together at the lower ends of the tun¬ 
nels. Hence, the clause contains positive structural limita¬ 
tions which are not disclosed by applicant. Such limita¬ 
tions prevent it from reading on applicant’s disclosure and 
hence applicant cannot make this claim. 

Applicant is given until October 21, 1952 in which 
to respond to every ground of rejection of this action. 
Failure to respond to the rejection of claim 21 will be 
taken as a disclaimer of the subject matter covered by 
this claim. 

Claims 11 to 14, inclusive, appear allowable. 

This rejection is made FINAL. 

I 

A SHORTENED STATUTORY PERIOD FOR 
RESPONSE TO THIS ACTION IS SET TO EXPIRE 
OCTOBER 21, 1952. Examiner 
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Amendment “F” (Paper No. 16) filed October 3, 1952 in file of 

patent-in-suit. 

[65] Hon. Commissioner of Patents 
Sir: 

This application is under final rejection dated Sep¬ 
tember 8, 1952, giving a shortened statutory period for 
response to expire October 21, 1952. 

This amendment is presented following an oral inter¬ 
view with the Examiners, and with the thought of placing 
the application in condition for allowance. It is asked that 
this amendment be entered and that the two additional 
claims presented herewith be allowed as it is thought that 
these claims present patentable subject matter and dis¬ 
tinguish over all citations. Otherwise, it is requested that 
the amendment be entered to place the application in better 
condition for appeal. 

Please cancel claim 21 which was entered for purposes 
of possible interference. 

It would appear that claims 10 and 19 and 20 may 
not have expressed the subject matter of the invention 

[66] in the manner intended and desired by applicant to 
differentiate from the prior art as disclosed in the citations, 
and it is asked that claims 10 and 19 and 20 be cancelled, 
without prejudice, and that new claims be inserted as 
follows: 

* 22. For use with a drapery curtain having a series 
of vertically extending horizontally spaced apart narrow 
downwardly opening parallel pockets on the inner side 
adjacent to the upper hanging end thereof with the upper 
ends of the pockets closed, a supporting hanging and pleat¬ 
ing hook member having four elongated upright non¬ 
penetrating pocket entering fingers of substantially the 
same length extending upwardly in closely disposed hori¬ 
zontally spaced relation, said fingers having blunt upper 
ends and being disposed in a single plane, and a support- 

* This claim was cancelled on November 18, 1953, by Amendment 

“G.” 
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ing hook portion located between the two middle fingers 
and directed substantially at right angles to the plane of 
the fingers and having the supporting portion thereof below 
the blunt upper ends of the fingers, said fingers being more 
closely spaced than the spacing of the pockets whereby the 
fingers when fitted endwise upwardly into said pockets 
cooperate to draw the upper edge of the curtain together 
in a pinch-pleat arrangement with the several fingers each 
supporting a pleat through substantially the entire upright 
extent of the pinch-pleat and supporting each pleat laterally 
and forwardly and rearwardly and the fingers in the 
pockets having the closed upper ends supporting the drape 
against sagging at the upper edge. 

[67] 5 -2&- The combination of a drapery curtain 
having a pleater pocket strip applied transversely at the 
upper hanging edge of the curtain and said pleater strip 
being provided with a plurality of spaced apart vertically 
extending parallel pockets open at their lower ends and 
closed at their upper ends, said pleater strip being secured 
to the curtain at its upper and lower edges to leave the 
lower ends of the pockets open and unobstructed, a sup¬ 
porting hanging and pleating hook member having four 
elongated upright non-penetrating pocket entering fingers 
of substantially the same length extending upwardly in 
closely disposed horizontally spaced relation, said fingers 
having blunt upper ends and being disposed in a single 
plane for insertion upwardly into the open ends of a plural¬ 
ity of said pockets, and a supporting hook portion located 
between the two middle fingers with the hook portion 
thereof disposed rearwardly and substantially midway of 
the length of said fingers, said fingers being more closely 
spaced and brought together than the spacing of the pockets 
whereby the fingers when fitted endwise upwardly into 
said pockets cooperate to draw the upper edge of the curtain 
together in a pinch-pleat arrangement with the several 
fingers each supporting a pleat through substantially the 
entire vertical extent of the pinch-pleat and supporting 
each pleat laterally and forwardly and rearwardly with 
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upper ends supporting the curtain against sagging upon 
the fingers of the supporting member. 

4 * * * * * * 

[68] REMARKS 

[71] Claims 11 and 12 and 13 and 14 have been stated 
to be allowable. The newly presented claims are drawn 
somewhat after the manner of claim 11, and in some re¬ 
spects may be slightly broader, while in other respects 

setting forth or defining the construction in greater detail. 

******* 

Therefore, it is asked that the final rejection be with¬ 
drawn and claims 22 and 23 be allowed and that this appli¬ 
cation be passed to final allowance. 

[72] Otherwise, it is asked that this amendment be 
entered for purposes of appeal. 

Attorney 

Examiner’s Official Action (Paper No. 17) dated October 14, 
1952 in file of patent-in-suit. 

[73] Responsive to proposed amendment filed Oct. 3, 

1952. 

The proposed amendment has not been entered since 
the proposed claims do not avoid the rejection set forth in 
the last Office action, and thus the amendment does not 
place the case in condition for allowance. 

The proposed amendment will be entered for purpose 
of appeal, upon the filing of an appeal. 

The shortened statutory period for such proper 
response as the condition of the case requires to avoid 
ABANDONMENT dates from the Final Rejection of 
Sept. 8, 1952 and is set to expire Oct. 21, 1952. 

Examiner 

APPLICANT’S BRIEF ON APPEAL (Paper No. 19) filed 
December 18, 1952 in file of patent-in-suit. 

[78] This is an appeal taken from the final rejection 
of claims 22 and 23, which by an Examiner’s letter of 
October 14, 1952, are “entered for purposes of appeal, 

upon the filing of an appeal”. 

******* 
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[81] APPLICANT’S STRUCTURE 

Applicant’s invention is designed to support a drapery 
or drapery and curtain and the like and to accomplish pinch- 
pleating of the drapery or curtain as supported. To this 
end, the invention is for use with a drapery curtain having 
a series of vertically extending horizontally spaced apart 
narrow downwardly opening parallel pockets on the inner 
side adjacent to the upper hanging end thereof with the 
upper ends of the pockets closed, the device constituting 
a supporting hanging and pleating hook member having 
four elongated upright non-penetrating pocket fingers all 
of substantially the same length extending upwardly in 
closely disposed horizontally spaced relation, said fingers 
having blunt upper ends and being disposed in a single 
plane, and a supporting hook portion located between the 
two middle [82] fingers and directed substantially at right 
angles to the plane of the fingers and having the support 
ing portion thereof below the blunt upper ends of the fin¬ 
gers, said fingers being more closely spaced than the spacing 
of the pockets whereby the fingers when fitted endwise 
upwardly into said pockets cooperate to draw the upper 
edge of the curtain together in a pinch-pleat arrangement 
with the several fingers each supporting a pleat through 
substantially the entire upright extent of the pinch-pleat 
and supporting each pleat laterally and forwardly and 
rearwardly and the fingers in the pockets having the 
closed upper ends supporting the drape against sagging 
at the upper edge. 

This invention is set forth in claim 22, and is then 
defined in claim 23 in different and perhaps more detailed 
language. 

+ * * * * * * 

[83] CARR PATENT NO. 834,188 

Carr does not have a series of pockets closed at 
their upper ends; and, the use of this device and the 
purpose intended for the parts is quite different from 
applicant’s claimed invention. Carr has a tape secured 
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transversely of a curtain or drapery to provide loops d 
which are open at their upper and lower ends, and the 
suspension hook a is inserted upwardly through one loop d 
and is then turned and manipulated so that the shank of 
the hook is within the loop, the bill of the hook extending 
well above the top edge of the curtain indicated by the 
reference character e. The two prongs of the hook fingers 
c are then inserted upwardly through loops d on each side 
and the small hooks c' are disposed entirely above the tape 
forming the loops d so that the extremities or hooks c' of 
the hook fingers c “act as barbs and prevent the fingers 
from slipping accidentally out of the transverse loops d 
in the header tape of the curtain e" (lines 50-53). The 
Examiner has contended that the hooks c' are suggestive 
of blunt upper ends received in the narrow pockets closed 
at their upper ends, as set forth in applicant’s claims; but, 
by examining Figures 1 and 2 of the drawing of Carr it 
will be seen that the hooks c' extend in substantially the 
same plane as the bill of the supporting hook a, and that 
the small hooks c' are disposed in the relationship as shown 
[84] for a particular purpose of preventing accidental 
displacement of the prongs from the loops, and to accom¬ 
plish a result which is peculiar to the fact that Carr em¬ 
ploys those hooks cf to engage over the upper edge of the 
tape having the loops d therein. There is no suggestion in 
the Carr patent of pockets having closed upper ends or 
of fingers having blunted upper ends to fit within closed 
pockets, or of a supporting hook structure which has its 
supporting portion below the upper blunt ends of the 
fingers as set forth in the two appealed claims. There is 
not in this patent any showing or suggestion of the claim 
combination of parts and structure as defined in finally 
rejected claims 22 and 23. 

STEINER PATENT NO. 2,012,734 

The Steiner structure is intended to be used with the 
fingers 11 and 12 serving after the manner of pins pene¬ 
trating the material of the curtain or drape, and there is 
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no showing or suggestion, and there is not the remotest 
hint of structure that can be used with a drapery curtain 
having a series of vertically extending horizontally spaced 
apart narrow downwardly opening parallel pockets on the 
inner side adjacent to the upper hanging end thereof with 
the upper ends of the pockets closed. As shown, the two 
inside pin pointed fingers 12 are made shorter than the 
two outside pin pointed [85] fingers 11, to serve a par¬ 
ticular purpose as set forth in the matter beginning in 
line 13, column 2, on page 1 of the Steiner specification. 
With this structure there is no thought or suggestion of 
using pockets, and each of the four fingers 11 and 12 is 
intended to penetrate the material after the manner of a 
pin. With the Steiner structure, the user must figure or 
establish location of the penetration of the four pin por¬ 
tions, and must manipulate the Steiner device to try and 
get all of the points in parallel paths of penetration in the 
goods to accomplish any pleasing effect. With applicant’s 
structure, the pockets on the drape establish the locations 
of the four fingers, and an even and uniform and pleasing 
pinch-pleat arrangement is accomplished without special 
manipulation or measuring or other special operations on 
the part of the user. If an attempt be made to apply the 
Steiner device to the Carr showing, the tines or prongs 11 
and 12 will extend upwardly through the loops d of the 
Carr tape and will project as pin points well above the 
upper edge of the curtain e of Carr. Endeavoring to make 
this combination of the Steiner structure with the Carr 
construction, an incongruous result and appearance occurs, 
and there is nothing at all to keep the loops of Carr from 
sagging down on the prongs 11 and 12 or from freely slid¬ 
ing off from the prongs of Steiner. 

[97] Decision of the Board of Appeals (Paper No. 22) dated 
October 27, 1953 in file of patent-in-suit. 

This is an appeal from the Examiner’s action re¬ 
fusing to allow claims 22 and 23 which have been sub¬ 
stituted for finally rejected claims 10, 19 and 20, for the 
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purpose of appeal. Claims 11 to 14, inclusive, have been 
allowed. 

* * * * * * * 

[98] The claims have been rejected as unpatentable 
over the prior art as represented by the three cited patents. 
Carr shows several modifications of a curtain suspension 
hook comprising, as shown in Figures 1 to 4 for example, 
a shank 6, two parallel hooked fingers c, and a supporting 
hook portion a. As applied to a curtain e , the hooked 
fingers engage in transverse loops d in the heading tape 
of the curtain, which is folded therebetween. The fingers 
are provided at the upper portions with small hooks c' 
which are described as barbs serving to prevent the fingers 
from accidentally slipping out of the transverse loops d in 
the heading tape. 

Steiner shows a drapery fixture comprising a body 
portion 10 having a plurality of tines or prongs 11, 12, 
projecting in one direction therefrom and adapted to face 
upwrardly w’hen in position on the curtain or drapery. A 
rod engaging hook 15 is disposed substantially centrally 
of the prongs and in a [99] position rearwardly thereof. 
As shown in Figures 1 and 3, these prongs are adapted 
to pierce the inner adjoining folds 13 of the curtain where¬ 
by the pleated portion of the drapery is held intact and 
effectually held against separation. 

Charlton show’s a curtain suspension device compris¬ 
ing a series of hooks 1 formed of double wire and engaging 
in rod supported rings 3. The hooks engage in vertical re¬ 
cesses or sockets in the curtain, spaced at intervals there- 
along. 

In rejecting the claims the Examiner has taken the 
position that they are “unpatentable over Carr in view of 
Steiner or further in view of Charlton.” In the Examiner’s 
opinion, invention is not involved in modifying the Carr 
pleating hook by providing additional vertical pleating 
fingers having blunted ends, arranged in spaced parallel 
relationship and in the same plane, particularly since this 
is suggested by Steiner. He points out that Steiner also 
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teaches that the upper ends of the pleating fingers may 
project well above the supporting part of the hook and that 
the fingers are spaced two on each side of the hook. The 
Examiner further holds that invention is not required in 
constructing the spaced parallel loops d in Carr with closed 
upper ends, as shown by Charlton, Figure 1, it being his 
position that the organization of various features taken 
from patents of the prior art, into a single structure pos¬ 
sessing no new or unsual function as a result of such as¬ 
semblage, does not constitute basis for patentability. 

Appellant’s contentions with respect to the rejection 
of the claims are to the effect that there is no suggestion 
of the entire claimed structure in any one of the reference 
citations and that when the Examiner endeavors to com¬ 
bine them in the manner set forth in the statement of rejec¬ 
tion, appellant’s [100] structure still is not anticipated, 
it being pointed out that in attempting to combine refer¬ 
ences the Examiner has destroyed or disregarded the 
structure and the purpose set forth by the patentees. 

In respect to claim 22, which purports to define appel¬ 
lant’s hook member, we are in agreement with the Exa¬ 
miner’s view that the claim fails to patentably distinguish 
over the disclosures of the references. It is apparent that 
the hook structure as defined in this claim is substantially 
disclosed in Carr except that in the patent only two fingers 
are showm, whereas the claim calls for four, and that the 
principal hook member of the patent is not disposed below 
the upper ends of the fingers. As to the first of these dif¬ 
ferences, no more is involved, in our opinion, than a matter 
of degree. The described duplication of parts is not pro¬ 
ductive of effects that are unobvious and inventive. As to 
the second difference we think the Examiner properly relied 
upon Steiner as an auxiliary reference to show a curtain 
hook disposed below the top of the curtain engaging finger, 
the arrangement being such that “the prongs serve to re¬ 
enforce the drapery heading against drooping or curling 
over and maintain it in an upstanding position”. (Column 
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2, lines 3, 4 and 5.) It is evident that the hook member 
disclosed in Carr is susceptible of use with curtains in 
various ways. The upstanding fingers which are curved 
over at the top and therefore blunt could well be inserted 
in pockets, as in appellant’s arrangement. In view of 
Steiner the relationship of the supporting hook and fingers 
defined in this claim does not, in our opinion, represent 
a patentable advance. We will sustain the Examiner’s 
rejection of claim 22. 

Claim 23 sets forth the combination of a drapery cur- 
[101] tain, having vertically extending parallel pockets 
closed at their upper ends, and a supporting hook member 
that engages in these pockets. We have carefully con¬ 
sidered the Examiner’s position but we have reached the 
conclusion that the structure defined in the claim involves 
more than the mere carrying forward of an old idea as 
disclosed in the references. In Carr the curtain is appar¬ 
ently supported from the lower loops of the fingers and in 
Steiner the engagement of the curtain is by penetration 
thereof with prongs. Charlton discloses the suspension of 
the curtain by hooks disposed in pockets. We are not satis¬ 
fied that one with the three references before him would 
readily and without the exercise of invention arrive at 
the structure defined by claim 23. The arrangement facili¬ 
tates the curtain hanging operation and while, in our 
opinion, appellant’s contribution is not great, we think that 
in view of the fact that the art here involved is highly 
developed, patentability of the claim is not negatived by 
the cited patents. We, therefore, will not sustain the rejec¬ 
tion of claim 23. 

The decision of the Examiner is affirmed as to claim 
22 and is reversed as to claim 23. 


Board of Appeals 
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Box pleats are also made by using #4 
hook. Insert hook as shown above into 
header using prong # 2 in 1st. channel 
skip 2nd. channel and put 3rd. prong 
into 3rd. channel. Prong #1 and 4 do 
not enter channels but are inside the 
folds of the pleat to prevent pleat from 
sagging or wrinkling. Use #2 hook in 
end channel and skip 1 channel be¬ 
tween each box pleat. 



Step Number Two 


Sew across drape again just under¬ 
neath the lower end of channels as 
shown above. Sew lining.to lower edge 
of header or turn edge under and stitch 
across again. If a shirred effect is de¬ 
sired, stitch once or twice across the 
surplus material at lower edge of header 
and insert shirring cords. 
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Each hook is designed Ter a separate, individ¬ 
ual styling. 

#1.—A2 prong hook, the draw drape special. 
~ 2.—Single prong tor shirred effect. 

# 4.—The master 4 prong, makes either group 
or box pleat. Perfect for making drapes 
or valances 

Hooks shown with higher hook, as 1A, 2A and 
4A are ussd under valance box, or other places 
where space does not permit use of the standard 
hcok. Nc-So hooks require no sewing and yvork 
cn all tracks, or poles with Nc-So rings. j 
For cleaning, No-So is beyond comparison. 
Simply slip hook out of channels and drape opens 
out flat for thorough cleaning and pressing, j 
All hooks are made of spring steel wire! and 
nickel plated. 



triple pleats use the #4 No-So self-pleat¬ 
ing hook. Insert each prong into each 
consecutive channel and when hook is 
firmly up in place, you have a group of 
beautifully tailored pleats, which yvill 
remain perfect under all circumstances. 
Use #2 single No-So hook in outride 
channel. 

34 Rossmount Ave. 

TORONTO, O^T. 


NO-SO DRAPERY ENTERPRISE 


EE. 4006 
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Simplicity Is NCVSO’s 
Leading Feature 

NO-SO Header and Hooks are designed 
to simplify both the making and cleaning 
of draperies. 

Even the most amateur seamstress can 
make and hang drapes which would com¬ 
mand favourable comment from profes¬ 
sionals. 

Its the dread of sewing on old fashioned 
Hooks, that keeps many a housewife from 
making her own draperies. NO-SO has 
removed this hazard, thus saving TIME 
and MONEY. You take no chances with 
NO-SO products. 

The Header is made of good quality un- 
oleached cotton, suitable for all types of 
material. The channels are so spaced to 
be adaptable to all widths of drapes. 

The Header is double, which gives extra 
stiffness, eliminating the need of buchram 
and is easily attached to top of drape. 


There are a choice of several types of 
Hooks, No's 1, 2 and 4. Each designed 
for a separate, individual styling:— 

§ 1.—a 2 prong hook, the draw drape 
special. 

§ 2.—Single prong for shirred effect. 

§ 4.—the master 4 prong, makes either 
group or box pleat. Perfect for 
making drapes or valances. 

All hooks are also made with high hook 
for use under valance. As shown in 
No. 2-A. 

These Hooks require no sewing, simply 
insert into channel. They work equally 
well on either tracks or poles. 

NO-SO is a must -for Portieres. 

Shrunken drapes may be lengthened 
several inches by removing original head¬ 
ing and applying NO-SO. 

Where cleaning is concerned NO-SO 
is beyond all comparison. All hooks are 
easily removed, allowing drape to flatten 
out, thus enabling cleaning and pressing 
to be done thoroughly. 

NO-SO products are available at all 
the leading Departmental Stores. Order 
yours now. 
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NO-SO DRAPERY ENTERPRISE ] 

34 Rose mount Ave. 

KE. 4006 TORONTO, ONT * 
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UNITED STATES PATENT OFFICE 

2472AM 

SUPPORTING MEANS FOR CURTAINS AND 
THE LIKE 

j 

Florence F. London, Toronto, Ontario, Canada 
Application December 29, 1949, Serial No. 135,570 
5 Claims. (CL 1M—24S) 

1 2 

The Invention relates to improvements in sup- rial, the material being folded! over and having 

porting means for curtains and the like, as de- the front fold or face 16 terminate short of the 

scribed in the present specification and illus- bottom edge of the back fold 11 , the bottom edge 

trated in the accompanying drawings that form of the front fold being stitched. 13. to the back 

a part of the same. 5 fold in a manner to form pockets. The stitching 

The invention consists essentially of the novel 19 extends horizontally along the bottom edge of 

features in construction as pointed out broadly the front fold for a predetermined distance and 

and specifically in the claims for novelty follow- then vertically upward to adjacent the top edge 

lng a description containing an explanation in of the strip of section II. extending horizontally 

detail of acceptable forms of the invention. in and then vertically downward to be continued 
The objects of the invention are to devise sup- along the bottom edge of the front fold: a series 

port hooks for curtains and retention means for of pockets thus being formed in the section, be- 

the same mounted to the curtain; to furnish cur- ing spaced apart along its length. These pocket 

tain support hooks that are easily detached from sections 13 are fiat, rectangular shaped and of 

the curtain and which will always be replaced in i.» comparatively narrow width, each being closed 
the same position; to furnish a supporting means at the top and open at the bottom, 

for curtains, drapes and the like which may be The pocket strip as thus fashioned is pur- 
used to maintain the heads of the same in pleated chased, along with the hook members It. and is 

formation while hanging from the rod; to facili- fitted to the curtain or drape, being placed flat 

tate the hanging of curtains; to construct a 20 against the back of the curtain, the top edge of 
supporting means for curtains consisting of few the pocket strip being even with the top edge of 

and simple parts, easily and inexpensively manu- the curtain, and sewn thereto, the stitching 19 

factured; and generally to provide supporting extending along the top edge or adjacent to same, 

means for curtains which are durable in construe- The bottom of the section 11 is sewn to the 

tlon, easily applied to the curtains cr drapes and 2 ."> curtain, the stitching 20 extending along the edge 
being sufficient for their purpose. of the extending lower portion 21 of the back fold 

In the drawings: of the section. 

Figure 1 is a fragmentary perspective view of The hook member It is a unit comprising four 
a curtain pleated and supported on the rod by a pocket engaging fingers 22 and a hook 14 lo- 
hook unit. no cated between the two center fingers and directed 

Figure 2 is a perspective view of a hook member. substantially at right angles to the plane of the 
Figure 3 is a fragmentary view of a curtain fingers, 
showing the pocket strip secured in position to This member 10 is made of! a single piece of 
the back of same along its top edge. material, preferably wire, fashioned to form in- 

Figure 4 is a sectional view as taken on the 33 verted U-shaped fingers of narrow width and 
line 4—4 in Figure 3. having rounded upper ends. The outer leg 23 

Figure 5 is a fragmentary perspective view of of each of the end fingers is slightly longer than 

a curtain having a modified type of support hook the rest of the unit, extending belcw the bottom 

engaging a curtain pole ring. of the fingers and the hook, and having the end 

Figure 6 is a view of the modified form of sup- 40 tinned upwardly in the form of an eye, 24, to pro¬ 
port hook shown in use in Figure 5. vide blunt ends. 

Like numerals of reference indicate corre- The hook 14 is integral witty the finger por- 

sponding parts in the various figures. tlon of the member, one leg of each of the center 

Referring to the drawings, the curtain sup- fingers being bent to continue as the back of the 
porting means consist of hook members, as in- 45 hook, extending approximately half the length of 
dlcated by the numeral II and a pocket strip or the fingers, then outwardly and downwardly to 

hook mounting 11 fixedly secured to the curtain form the hook, the bottom end of which is ap- 

12 and having pockets 13 into which the hook proxlmately level with the bottom of the lingers 

members are inserted, the hook 14 of the mem- of the unit and above the eyes 24. 

ber 10 fitting over the curtain rod IS. 50 In hanging the curtain, a number of hook units 

The pocket strip 11 extends approximately the sufficient to properly support the same are se- 
entlre width of the curtain and is secured to the cured in the pocket strip. The four fingers of 
back of the same along the top edge. This sec- the Individual member 10 are inserted up into 
tlon 11 is made up of any suitable resilient fabric four consecutive pockets, the curtain and its at- 
material or any other type of a resilient mate- 55 tached pocket strip being drawn into pleated 

_j_ 
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formation, the pockets being brought into posi¬ 
tion for the Insertion of the fingers of the hook 
member, which fingers when Inserted upwards 
into the pockets, maintain the curtain In posi¬ 
tion, three pleats 21 being so formed automati¬ 
cally with the insertion of the four fingered hook 
member, the hook 14 of which is positioned on 
the outside of the pocket strip to engage the cur- 
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)si- upper ends and open at their lower ends, a pleater 
t>ok and supporting meaxu/baving four Inverted U- 
rds shaped pocket engaging fingers of narrow width 
Hi- and having rounded upper ends and disposed in a 
iti- 5 single plane and a hook located between the two 
ook center fingers directed substantially at right 
on angles to the plane of the fingers, said hook hav- 
ur- tng the supporting portion thereof below the 


tain rod or pole 19. as shown In Figure 1. rounded upper ends of the fingers. 

Instead of three pleats, two pleats may be io 2. In supporting and hanging means for cur- 
formed. if desired, by merely positioning three of tains and the like/having a series of horizontally 

the fingers in pockets, the fourth finger position- spaced apart downwardly opening narrow parallel 

ing itself flat against the outside face of the pockets on the inner side adjacent to the upper 

pocket strip; likewise, a single pleat may be made hangina/end, said supporting means comprising 

by the use of but two of the fingers. 16 a single length of wire-like material having a 

The hook member fl at no point grips or fas- hook portion/and having a series of vertically 

tens to the pocket strip or to the curtain itself, disposed U-shaped fingers connected to and ex- 

the hook fingers being freely Inserted up into the tending outwardly from opposite sides of the hook 

pockets, the weight of the curtain holding the portion, the said non-perforating fingers being 

bottom edge of the front fold 14 of the pocket 20 arranged in spaced substantially parallel rela- 


strip on the bottom of the hook member. tionship to one another and being disposed in a 

In the modification shown in Figures 5 and single plane substantially at right angles to the 

6 , the curtain 29 is folded down at the top along hook portions with the loops of the U-shaped por- 

its length, the fold 42 being stitched at 41 along tions disposed upwardly. 

its entire length. 26 3. In supporting means for curtains and the 

Pockets 29 are fixedly secured to the outside like having a series of spaced apart downwardly 

face of the fold 42. These pockets are each opening narrow pockets or tunnels on the inner 

formed by a strip of flexible material, such as side adjacent to the upper bang in g edge, said 

tape 39, extending vertically upward from the supporting means comprising a single length of 

bottom of the fold 42 and being stitched. 49. 80 wire-like material looped and brought together 


thereto along the sides and top to form a closed in its middle portion and forming a suspending 

top and open bottom. This tape 39 is preferably hook portion having the bill thereof extending 

folded over double, this construction forming a outwardly and downwardly, said single length of 
stronger pocket. material being looped upwardly from the lower 

A modified type of hook member 27 is used 35 part of the hook and then being looped over and 
with this form of pocket arrangement. The hook downwardly and looped outwardly and upwardly 

member 27 has but a single finger 29. being a and then looped outwardly and downwardly in 

length of wire bent to form the Inverted U-shaped the provision of two substantially U-shaped 

finger, the one leg of which. 39, is provided with pocket engaging fingers on each side of the hook 

an eye portion 31 at the end thereof, the other leg 40 with the arms of the U-shaped portions lying In 

of the finger being shorter than the first and a single plane substantially at right angles to 

being bent outwardly and upwardly at 32 extend- the extent of the hill of the suspending hook 


ing vertically upwards in a section 33 approxi- portion. 

mately half the length of the finger, and then 4. In a supporting and hanging and pleating de¬ 

being outwardly and downwardly bent to form the 45 vice for curtains and the like having a series of 
hook portion 34. The book portion 34 terminates horizontally spaced apart downwardly opening 

short of the lower end of the back 33. The hook narrow parallel pockets on the inner side adja- 

extends outwardly from the finger portion of the cent to the upper bang in g end, said supporting 

member at approximately right angles to the device comprising a single length of wire-like 
plane thereof. 50 material doubled in its middle portion and 

The hook member 27 is engaged with a pocket brought together and formed to provide a sus- 

by the insertion of the single finger 29 in the pending hook portion with the bill of the hook 

pocket, the hook portion being secured through portion extending outwardly and rearwardly and 
the eyelet 39 on a curtain pole ring 37, or, the downwardly, said length of material extending on 

hook may be fitted directly to the curtain rod 65 opposite sides of the lower part of the suspend- 
or pole 39 Itself. ing hook portion in spaced apart upwardly ex¬ 


it will be noted, in connection with the four tending lengths turned over and then re- 


fingered hook unit shown in Figures 1 and 2, that turned downwardly providing four substantially 
upon the curtain being taken down off the curtain U-shaped non-perforating pocket engaging fin- 
rod and the hook members detached from the 60 gets with two each on opposite sides of the hook 
pocket strip, that the curtain flattens out, the with the arms of the U-shaped fingers lying in a 
pleats now being non-existent, and the c urta in single plane substantially at right angles to the 
may be washed or otherwise cleaned and ironed, extent of the hook portion and with the loops of 
fresh pleats being formed upon the insertion of the U-shaped pocket engaging fingers disposed 
the fingers of the hook members in the p oc k et s 65 upwardly. 

of th e pocket strip prior to the rehanging of the 5. The combination of a drapery curtain hav- 
curtain. ing a pleater pocket strip applied transversely at 

It is of course understood that modifications the upper hanging edge of the curtain and said 
and ramifications may be made without in any pleater strip being provided with a plurality of 
way departing from the spirit of the invention as 70 spaced apart vertically extending parallel pockets 
hereinabove described and Illustrated. open at their lower ends and closed at their up- 

What I claim is: per ends, said pleater strip being secured to the 

1. For use with a drape having at its upper end curtain at its upper and lower edges to leave the 
a plurality of vertically extending horizontally lower ends of the pockets open and unobstructed, 
spaced parallel tunnels or loops closed at their 71 a supporting h a nging and pleating hook member 
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having four elongated upright non- penetrating 
pocket entering fingers of substantially the same 
length extending upwardly in closely disposed 
horizontally spaced relation, said fingers having 
blunt upper ends and being disposed in a single $ 
plane for insertion upwardly into the open ends 
of a plurality of said pockets, and a supporting 
hook portion located between the two middle 
fingers with the hook portion thereof disposed 
rearwardly and substantially midway of the io 
length of said fingers, said fingers being more 
closely spaced and brought together than the 
spacing of the pockets whereby the fingers when 
fitted endwise upwardly into said pockets cooper¬ 
ate to draw the upper edge of the curtain to- 15 
gether in a pinch-pleat arrangement with the 
several fingers each supporting a pleat through 
substantially the entire vertical extent of the 
pinch-pleat and supporting each pleat laterally 
and forwardly and rearwardly with the upper 20 
ends of the fingers in the pockets having closed 


upper ends supporting the curtain against sag¬ 
ging upon the fingers of the supporting member. 

FLORENCE F. LOUDON. 
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LOUIS NACHMANN, OF NEW YORK, N. Y. 

1 

DRAPERY-HOOK. 


SPECIFICATION forming part of Letters Patent No. 763,780, dated June 28, 1904. 
Application filed October 5,1903. 8erisl Ho. 175,724. (Ho model.) 


To all whom it may concern: 

Be it known that I, Louis Nachmann, a citi¬ 
zen of the United States, and a resident of the 
city of New York, borough of Brooklyn, in the 
county of Kings and State of New York, have 
invented new and useful Improvements in 
Drapery-Hooks, of which the following is a 
full, clear, and exact description. 

My invention relates to improvements in 
hooks employed for connecting a curtain, por¬ 
tiere, or the like to rings on a curtain-pole; 
and the object that I have in view is the pro¬ 
vision of an improved article adapted to sus¬ 
tain the upper edge j>ortion of a curtain above 
or alongside of the curtain-pole, whereby a 
plurality of the hooks serve to supi>ort the 
curtain or portiere in a way to conceal the 
pole and the rings without resorting to stiffen¬ 
ing media for holding the curtain. 

Further objects and advantages of the in¬ 
vention will appear in the course of the sub¬ 
joined description, and the actual scope there¬ 
of will be defined by the annexed claims. 

Reference is to be had to the accompanying 
drawings, forming a part of this specification, 
in which similar characters of reference indi¬ 
cate corresponding parts in all the figures. 

Figure 1 is a view, partly in side elevation, 
illustrating the application of a plurality of 
drapery-hooks constructed in accordance with 
my invention to a portion of a curtain or por¬ 
tiere, the latter being partly broken away to 
show one of the drapery-hooks in elevation. 
Fig. 2 is a vertical cross-section on the plane 
of the dotted line 2 2 of Fig. 1 looking in the 
direction of the arrow, and Fig. 3 is a detail 
perspective view of the drapery-hook removed 
from the curtain and the pole. 

A designates an ordinary curtain-pole adapt¬ 
ed to receive curtain-rings B, each of which 
is provided with an eye b. It is common in 
the art to suspend curtains or portieres C from 
the series of rings B and to employ a lining 
O' on one side of the curtain, substantially as 
indicated by Figs. 1 and 2. The ordinary 
curtain-hooks are usually attached to the cur¬ 
tain by sewing them thereto, or each hook is 
provided with a safety-pin which is fastened 
to the curtain and is hooked into the eye of 
the curtain-ring; but this makes it necessary 


to employ means for draping the! upper part 
of the curtain in a way to conceal the rings 
and the pole. 

According to my invention I provide a dra¬ 
pery-hook, which is shown by th<f several fig- 55 
ures of the drawings, said hook serving as a 
means for connecting the curtain to the rings 
and as the means for draping the upper i>art 
of the curtain in a way to dispense with the 
stiffening material. j 60 

The curtain-hook of my invention consists 
of a shank 5, having an eye 6 at one end and 
bent or doubled upon itself to provide the 
hook 7. In connection with the! hook made 
as shown by the drawings I employ drapery 65 
members 8 9, which extend from opposite 
sides of the hook and are coupled or united 
thereto by any suitable means. The drapery 
meml)crs 8 9 are shown by the drawings as 
being bent from a single piece of! wire, which 70 
is doubled upon itself to form an eye or loop 10 , 
after which the strands of the wire! are made to 
diverge laterally, as indicated by Figs. 1 and 3, 
so as to produce the lower drapery member 9. 

The shank 5 of the hook properiis fitted be- 75 
tween the strands of the member 9 so as to bring 
the eye 6 within the opening or space which is 
produced in the lower drapery member 9, and 
the strands of this member 9 converge toward 
the shank 5 in order that a band or clasp 11 80 
may be utilized as a means for holding the 
drapery members and the hook ip rigid rela¬ 
tion. The strands of wire diverge above the 
coupling-band 11 , so as to form the upper 
drapery member 8 , and the arms of this mem- 85 
ber are doubled or looped in opposite direc¬ 
tions to form eyes 12 at the upper extremity 
of the drapery-hook. The arms of the upper 
drapery member lie at an angle to the plane 
of the hook 5, and the lower drapery mem- 9° 
ber 9 is also disposed at an angle ito the hook 
and inclined or curved oppositely to the up¬ 
per drapery member 8 , as indicated more 
clearly by Fig. 2 . The hook proper of the 
drapery device occupies an intermediate posi- 95 
tion between the upper and lower drapery 
members 8 9, and the arm 7 of this hook ex¬ 
tends beyond one side of both of the drapery 
members at the middle of the drapery device. 

The lining C is usually attached to the up- 100 
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l>er edge portion of the curtain C, which is ' the shank of the hook and extending upwardly 
doubled or folded npon itself, as at e*. (Sec into the looped edge of the curtain, and asec- 
Figs. 1 and 2.) In using my improved device | ond drapery member extending downwardly 
the arm 7 of the hook is thrust tlirough the ; below the hook, the eye on the shank of the 
5 lining C of the curtain and the member 8 of hook extending into an opening between the 7° 
the device is fitted between the looped edge c J sides of the lower drapery member, 
and the lining C on one side and the curtain 3. A curtain drapery device comprising 
C on the other side. The curtain or the lin- j arms connected with each other at one end, 
ing may, if desired, be fastened to the band the arms diverging laterally from the point 
io ll, the eye 6 of the hook, and the eye 10 of the of connection for a portion of their length to 75 
drapery member—as, for example, by the produce a lower drapery member, a hook hav- 
stitches 13, (shown by Fig. 2 of the draw- | ing a shank engaged at opposite sides by said 
ings;) but the method of uniting the drapery ; arms, the arms converging at this point to- 
device to the curtain or its lining may be modi- ward the shank of the hook, and means for 
15 fied or changed within wide limits. The arm holding the shank of the hook and the said 80 

7 of the hook is adapted to be passed through arms in rigid relation, the arms diverging 
the eye b of the curtain-ring, and the drapery i from each other and extending upwardly in 
device is thus suspended from the ring, so as a curved line beyond the point of engagement 
to support the curtain and its lining in a way with the shank of the hook to form an upper 

20 to conceal the ring and the pole, as shown by drapery member. 85 

the drawings. 4. A drapery device, comprising a hook 

It will be seen that the upstanding member having a shank provided at one end with an 

8 of the drapery device serves to support the eye, and upper and lower drapery members 
upper edge portion of the curtain in front of formed from a single piece of wire bent upon 

25 the pole and the rings, so as to dispense with itself and provided with an eye or loop at the 90 
any other supporting device and to overcome bend or lower end, the free or upper ends of 
the necessity of draping the upper edge of the the wire terminating in eyes, the said shank 
curtain over the pole and the rings, while the of the hook extending between the strands of 
lower member 9 of the drapery device is con- the wire and secured thereto, and occupying 
30 cealed entirely bj’ the curtain and the lining an intermediate position between the said up- 95 
thereof. per and lower drapery members, and the eye 

As shown in Fig. 2, the forked upstanding ; on the end of the shank of the hook extend- 
member of the drapery device is slightly ing within an opening or space between the 
curved and straddles the curtain-pole ring, strands of the lower drapery member. 

35 and with this construction and arrangement 5. A curtain drapery device, comprising a 100 
the ring can be pushed or pulled along the pole hook adapted for engagement with a curtain- 
by grasping and pulling on the lower edge of pole ring and provided with a shank, a curved 
the curtain. I drapery member extending upwardly from 

The lower drapery member 9 projects below ! the hook and adapted to fit within a looped* 

40 the hooks and serves as a brace or stay in mak- j edge of a curtain, and a lower drapery mem- 105 
ing the entire device assume the proper ver- ! ber extending vertically downward to a point 
tical position. below the free end of the hook, the drapery 

Of course it will be understood that any suit- members being integrally connected with each 
able number of my drapery devices may be other and having converging side portions at 
45 used in connection with the curtain and a cor- their junction engaging the shank of the hook 110 
responding number of rings. The improved and secured thereto. 

article issimple in construction, cheap of man- 6 . A curtain drapery device comprising a 
ufacture, and it operates efficiently in sus- hook, a curtain-pole ring, and a forked de¬ 
pending a curtain and in supporting the up- pery member adapted to straddle the curtain- 
50 per edge thereof in a way to conceal the pole pole ring and serving as a means for pushing 115 
and rings from view. or pulling the ring along the pole, as set forth. 

Having thus described my invention, I claim 7. The combination with a curtain, a cur- 

as new and desire to secure by Letters Patent— tain-pole, and a curtain-pole ring provided 

1 . A curtain drapery device consisting of a with an eye, of a drapery device consisting of 

55 hook, provided with a shank having an attach- a hook adapted to engage the eye on the cur- 120 
ing eye or loop by which it may be attached tain-pole ring, and a forked drapery member 
to a curtain, an upper drapery member extend- extending in a curved line upward from the 
ing upwardly from said hook and a lower hook and straddling the curtain-pole ring, the 
drapery memberextendingdownwardly below said forked drapery member serving as a 
60 the free end of the hook, the drapery members means for pushing or pulling the ring along X2 5 
being located in a plane at one side of the hook, the pole, as set forth. ; 

2 . The combination with a curtain having a 8 . A curtain drapery device consisting of a 
looped edge, and a ring, of a hook engaging curtain-pole ring, a hook, a forked drapery 
with said ring and provided with a shank hav- member extending upwardly from the hook 

~ ing an eye, a drapery member connected with and straddling the curtain-pole ring, and a i; 
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downwardly-extending drapery member pro¬ 
jecting below the hook and serving as a brace 
or stay to maintain the device in vertical po¬ 
sition, as set forth. 

5 9. The combination with a curtain having 

a looped edge, the curtain being provided 
with a lining, a curtain-pole, and a ring, of a 
drapery device comprising a hook, an up¬ 
wardly-extending forked drapery member 
io straddling the curtain-pole ring and extending 
upwardly into the loop of the curtain and a 
downwardly-extending drapery member pro¬ 
jecting below the hook and serving as a brace 


to maintain the device in vertical position, the 
forked drapery member and the brace member 15 
extending between the lining on one side and 
the curtain on the other side and fastened in 
position, as set forth. 

In testimony whereof I have signed my name 
to this specification in the presence of two sub- 20 
scribing witnesses. 

LOUIS NAQHMANN. 

Witnesses: 

S. Weinberg, 

Sidney H. Weinberg. 
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PROVISIONAL SPECIFICATION. 


10 


An Improved Apparatus for Heading and Suspending Curtains and 

Hangings. 

WTi.i.iam Edwin Knight 152 Bruntsfield Place Edinburgh S'.B. Drapery 
Buyer, do hereby declare the nature of this invention to In* as t Jllows: - 

A tajH* or webbing for heading of curtains and hangings ! having l‘#>ps 
attaclied, or interwoven at intervals of its length. A hook or suspender carry¬ 
ing three ( laws arranged in triangular form. By means of the hooks and taj>e 
or webbing aforementioned, the curtain or hanging to which they are attached 
is gathered into folds, or !x>x pleats, by inserting one or more of the ‘daws of 
said hook, into whichever, or as many of the loops in or on the t:ipo as ma\ l>e 
necessary to produce the desired result. 

Dated this 11th day of November 1904. 

Signed WILLIAM EDW IN 

152 Brunt afield Place Edinburgh N.B. 


1 

I 

i 
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COMPLETE SPECIFICATION. ! 

!* i 

I 

“ An Improved ApparatusJforJHeading and Suspending Curtains 
15 and Hangings.” 

1, William Edwin Knight, of 152, Bruntsfield Place, Edinburgh, in the 
County of Mid Lothian, North Britain, Drapery Buyer, do hereby declare the 
nature of this invention and in what manner the same is to l>e I performed, to 
be particularly described and ascertained in and by the following statement: — 
20 That is to say: — 

i 

My said invention relates to curtains and hangings, and has ifor its object 
to provide an improved heading which admits of the curtain or hanging being 
draped and hung in a simple and expeditious’manner. Improved means are 
also provided for suspending the curtain. By the use of my improved heading 
25 and suspending devices a graceful and artistic appearance is imparted to the 
curtain or hanging, without any supervision of, or skill on tlie part of the 
operator. 

In carrying out my invention the heading consists of a tape, orj comparatively 
narrow piece of webbing, so woven or made that a number of loops are formed 
30 on and run, preferably, lengthwise of the tape or webbing, and a hooked 
device, hereinafter referred to, for suspending the curtain or hanging is arranged 

[Price 8ff.] 
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to engage with said loops. Tin* hooked device, hereinbefore referred to, con¬ 
sists of a shank, having formed on or fixed to it three separate and distinet 
hooks, said luniks being arranged triangularly, relative to the! shank. 

In order that my said invention and the manner of performing the same 
mav he properly understood I hereunto append a sheet of explanatory draw- 5 
ings to 1 >e hereinafter referred to in describing my invention; 

Figure, 1. shows a jxirtion of the tape as made according t|o my invention. 
Figures, 2, and •’», are respectively a side ami back elevation of the hooked 
suspending device, whilst Figures 4, and are respectively jback and front 
views of a portion of a curtain provided with my improved heading and sus- 10 
]M*nding devices. In those drawings the same reference letters are used to 
mark the same or like parts wherever they are repeated. 

The ta]M\ A, a portion of which is shown in Figure, 1, is provided with a 
number of loops, B. those loops may be formed by intermittenjtlv weaving the 
tape of an extra thickness, the parts not so interwoven forming the loops, B. 15 

The hooked device*. Figures, 2, and consists of the shank, (’, having formed 
on or fixed to it flirts* depending luniks, 1), K, F, the said luniks being, pre¬ 
ferably, arranged so that what might be termed the two rearj or back hooks, 

K, F, are comparatively close to one another, for a purpose to be hereinafter 
referred to. The upper end of the shank, C, may also be made in the form of a 20 
hook, (t. or equivalent device, for engaging with and being held by the curtain- 
pole ring (not shown). 

To hang a curtain or the like provided with my improvements, the hooked- 
device is manipulated so that the hook, 1), enters one of the loops, B, in the 
tape. A, the tape being now turned backwards and inwards until the loop, on 25 
each side of the loop already hooked, can engage with their respective hooks, E, 
and F, and owing to those hooks being comparatively close together, a broad 
box-pleat formation. Figure, •*>, is given to the tape and curtain or hanging. 
Instead of manipulating the tape so that the loops engage witjh the hooks, K 
and F, the hooked-device may be turned so that those luniks engage with their 30 
respective loops. It will be obvious that the particular formation given to the 
curtain, and shown in Figure, •», may Ik* varied. 

i 

Having now particularly described and ascertained the natlure of my said 
invention and in what manner the same is to be performed,! I declaie that 
what 1 claim is: - j 35 


- 1 The improved means f-r heading and suspending curtains and the 
like, a.id consisting i.i a tape or webbing wovrn or made with ai series of loops, 
and a hooked device for engaging in said loops all substantially! as hereinbefore 
described. 

--2-— A heading for curtains and the like, consisting of a tape or webbing 40 
so woven or made that a number of loops are formed on it, substantially as 
described with reference to Figure, 1, of the accompanying drawings. 

- •'{ - The improved hooked device, substantially as describe«l with reference 
to Figures, 2, and d, of the accompanying drawings. 

Dated this Twenty seventh day of June, 1905. ! 45 

GEO. PATTERSOX, 

122, George Street, Edinburgh, 
Applicant's Agent. 


Kedhil!-. Printed lor His Majesty’s Stationery Office, by Love A Malcomson, Ltd.—19(15. 
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To all whom it may concern: 

Be it known that I, James Carr, a subject 
of the King of Great Britain, residing at 
Clarence Mills, Clarence street, Chester Road, 
5 Manchester, in the county of Lancaster, Eng¬ 
land, have invented new and useful Improve¬ 
ments in Curtain Suspension-Hooks, of which 
the following is a specification. 

My invention relates to improvements in 
io curtain suspension-hooks, and particularly 
to those hooks which have prongs or hooked 
fingers adapted to enter transverse loops in a 
heading-tape or suspension-band on the cur¬ 
tain. 

15 In carrying my improvements into effect I 

form the upper or main suspension-hook as 
usual and I form two prongs or hooked fin¬ 
gers, which are turned back and preferably 
upward parallel with the shank of the main 
20 hook. The two prongs or hooked fingers 
have barbs, small hooKs, or notches at their 
extremities to prevent them from slipping 
accidentally out of the transverse loops m the 
heading-tape. 

25 In an alternative construction I form the 
hook with three prongs or hooked fingers and 
with barbs, small hooks, or notches at their 
lower extremities to hold the heading-tape. 

in the accompanying two sheets of draw- 
30 ings, Figures 1 and 2 are elevations of my 
improved suspension-hook formed with two 
hooked fingers and with barbed or hooked 
extremities. Figs. 3 and 4 are elevation and 
plan, respectively, showing the same applied 
35 to the heading-tape or suspension-band of a 
curtain. Figs. 5 and 7 are elevations, and 
Fig. 6 is a plan, of my improved suspension- 
hook formed with three hooked fingers with 
barbed or hooked extremities; ana Figs. 8 
40 and 9 are elevation and plan, respectively, 
showing the same applied to the heading- 
tape of a curtain. 

Similar letters refer to similar parts 
throughout the several view's. 

45 In Figs. 1 to 4 , a designates the upper or 
main suspension-hook; b, the shank; c, the 
two prongs or hooked fingers, and c' the 
small hooks, which according to my present 
invention I form at the extremities of the 


hooked fingers c to act as barbs and prevent so 
the fingers from slipping accidentally out of 
the transverse loops d in the heading-tape of 
the curtain e, to which the suspension-nook 
is shown applied in Figs. 3 and 4 . 

In the alternative construction illustrated 55 
by Figs. 5 to 9 the suspension-hook is formed 
with three prongs or hooked fingers c, which 
according to my invention are provided with 
the small hooks c' } as in the first construc¬ 
tion. ! • 60 

In the first arrangement the shank b is 
passed through one of the traiisverse loops d 
and the tw T o fingers c through two other 
loops d , whereas in the second construction 
the three hooked fingers c enter three loops d, 65 
w'hile the shank remains outside. The dif¬ 
ference in the form of the respective plait or 
gather thus obtained with the two construc¬ 
tions is clearly seen on reference to Figs. 4 
and 9 . 70 

I am aware that prior to my present inven¬ 
tion a suspension-hook with three prongs or 
fingers has been employed, and I lay no 
claim to such three-pronged hook apart from 
the barbs or hooks at the extremities of the 75 
prongs. 

Wnat I claim, and desire to secure by Let¬ 
ters Patent of tne United States, is— 

1. The curtain suspension-hbok having a 
main hook a, shank b, and two prongs or 80 
hooked fingers c with barbs or small hooks d 

at their extremities substantially as and for 
thepurposes herein described with reference 
to Figs. 1 to 4 . 

2. The curtain suspension-hbok having a 85 
main hook a, shank 0, and three prongs or 
hooked fingers c with barbs or small hooks d 

at their extremities substantially as and for 
the purposes herein described with reference 
to Pigs. 5 to 9 . | 90 

In testimony whereof I have signed my 
name to this specification in the presence of 
two subscribing witnesses. 

JAMES CARR. 

I 

Witnesses: 

S. W. Gillett, 

Herbert Rowland Abbey. 





[This Drawing is a full-size reproduction of the Original J 
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PROVISIONAL SPECIFICATION. I 


Improvements in Hooks for Hanging Curtains 8c tot other similar 

purposes 

We George Yate Ashwklj. Engineer of 88 Elsham Road London W. and 
Thomas Hammond, ot 118, York Road, Lambeth, London, S.E, do hereby 
declare the nature of this invention to be as follows; — 

I 

The object of this invention is to so construct hooks forj hanging curtains 
5 and for other similar purposes that they may be quickly and easily inserted in 
or attached to or removed from the curtains or other articleis and particularly 
that the weight of, or strain upon, the curtain or other article shall be dis¬ 
tributed equally over, and be borne centrally and equally bvi, the whole of the 
said hook and not, as is more generally the case with hoojks and appliances 
1 already in use, by a weak portion (such as the < , eutre of a jstraight or looped 
horizontal bar) of such last mentioned hooks or appliances.' 

To accomplish this we take preferably a piece of metal wife or other similar 
substance about six to eight inches long more or lyss each end of 
which is tapered or pointed in the same manner as ja needle or pin. 
5 We then - bend tbe wire or other similar substance j exactly in the 
centre and having twisted it together for some portion of its length to 
give greater strength to the upper portion which will presently form the upper 
loop or shank or stem,—we bend about one fifth part of |t*he wire or other 
similar substance (that is to say a little less or more than hjalf of the twisted 
) portion) backwards until it lays, when clear of the curve or bend, parallel to, 
and about one eighth of an inch from, the back of the other twisted portion 
which is to form the shank or stem. We then take the two pointed ends (con¬ 
stituting about one third more or less of the entire length off the wire or other 
similar substance) which have not been twisted together and) we bend each of 
5 them forward until, when clear of the curve or bend, they l^y parallel to and 
about an eighth of an inch distant from the front of the shank or stem. It 
will thus be seen that we have formed a hook somewhat in the shape of a com- 

{ tressed letter “ S ’ and having two (or more) sharpened points) to form the lower 
oop. The shank and upper loop may be twisted or not in whole or in part 
D and the whole may be formed of one or more pieces of wir^ or other similar 
substance or of a strip of metal or other like substance with a single or bifur¬ 
cated or otherwise split end to form the forked (or pointed); loop. The hook, 
to which this invention applies is adjusted by inserting pr interlacing the 
sharpened points in or through the curtains or other articles' (with or without 
5 forming pleats by such insertion or interlacing) and suspending the hook by 
its upper loop from a curtain ring, tape, string, nail or other means of suspen¬ 
sion. 

Dated this Seventh day of November in the year Nineteen hundred & seven. 

GEO. YATE ASHWELL. 

) THOMAS HAMMOND. 


[Prirt &*.] 
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COMl‘LKTK SP K( T FI C ATI < )N|. 

i 

“ Improvements in Hooks for Hanging Curtains ind for other similar 

purposes ” 

| 

We. (Jkori.k Yatk Asuwkij.. Fii gineer. of SS. KNh:m|i Ito:ul. Kensington. \V . 

;i n<l T homan Hammond. Tailor, of 11 »S York Koud. Lam both, S.K. do hereby 
declare the nature of this invention an<l in what manner the same is to U- p.-i- 
formed to he particularly described ami ascertained in and by the following 
statement:— | 

This invention relates to bifurcated S-sha]>ed hooksj for susj>cndiiig curtains 
and other articles, ami formed of one or several j*ieces jnf wire or other suitable 
sul>stance. tlie wire Wing partly twisted or tiot, or obtained by stamp tig <riT 
a piece of metal. 

The invention consists in an improved hook the bj furcated part of whuh 
comprises two substantially vertical prongs approximately parallel to the hook 
proper, the whole hook having the ap|x-aram-e of a compressed “S 

The accompanying drawings illustrate scvcml formf ot hooks according 
t 1 m* in veil i ion, 

Figures I and 2 Wing two views ol one form uhejreiu the hook is manu- 
tactured lrom wire. 

Figure •! Wing a view similar to Figure 2. but illustrating a slight mollifica¬ 
tion, whilst 

Figures 4 and •’» are two views illustrating a further form wherein the hook 
is manufactured from sheet metal. j • 

In carrying out the invention according to one mode, a piece of metal wire 
or other suitable substance having a jioint at each end is bent exactly in the 
centre forming the tip, a, of the suspension hook proper, b. The wire so bent 
is then twisted as at r, the portion of wire between /jr and r being l»ent into 
siiape as illustrated in Figure 2. The remaining j*ort|ions of wire having the * 
]K)inted emls are then bent outwardly and upwardly so ajs to form two prongs. »/. 
which are approximately parallel to the rear of the hook. //, ami to each other. 

In carrying out the invention according to another nude the book propel. /.. 
may lx* twisted throughout its entire length as illustratjed in Figure -b 

In earrving out the invention according to a further! mode, the curtain h<»«.k •> 
may l>e formed from sheet metal. A piece of metal mpy lx* stainjkd out so 
to form throe prongs, d, being sharpened at their emls, jwhilst the central prong 
is simply bent to form the book proper, la as illustrated in Figures 4 an<! 

In use the prongs, </. are inserted or interlaced i|u tlie curtain or othet 
article to be suspended whilst the hook proper, h, is suspended at its uj)j>er loop 3 
from a curtain ring, tape, string, nail, or other meijin* of suspension. Tie- 
weight or load in a hook of the nature above described ijs properly and centrallv 
applied to the hook proper, b , and there is no tendency for the curtain to slip 
off the prongs, d. The curtain hook being stronger diue to its form than tlie 
curtain hook generally employed. 4 

Having now particularly described and ascertained |the nature of our said 
invention and in what manner the same is to be performed, we declare that 
what we claim is: — 

1.—An improved S* s h a ped hook of the character referred to for suspendin'* 
curtains and other articles comprising two substantially j vertical prongs approx i- 4. 


Plaintiff’s Exhibit 


I 


Plaintiff’s Fxhibft 25 

N° 24,065.—A.I). 1907. 


9 ; 

Hi — ^ 


Improvements in Hooks for Jlantjiiuj Curban* and for olitrr sivnLir purposes. 

mutely parallel to tin* hook proj>er, tin* whole hook having the apjearajnee of 
a compressed •• Q 

1 he three forms ot Q-sha]>e<l hooks for suspending curtains and other 
articles hereinbefore described and illustrated in the accompanying drawings. 

Dated this 0th day of June, 1908. 

MARKS £ CLKRK, 

18, Southampton Building*. I»ndon. W.C. 
Id. Temple Street, Birmingham, arid 

do. Cross Street. Manchester, i 

• » 

Agent* 


Kedhill: Printed for His Majesty'i* Stationery - Office, f»y Ix>ve JL Malcomnon, Ltd.—l[w6. 
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DRAPERY SUPPORT AND FORM. 


1,087,771. 


Specification of Letters Patent. Patented F£b. 17, 1914. 

I 

Application filed November 19,1912. Serial No. 732,233. 


To all 'whom it may concern : 

Be it known that I, Marius Jantzex, a 
citizen of the United States, residing at 
1401 Main street, Houston, in the county of 
Harris and State of Texas, have invented 
certain new and useful Improvements in 
Drapery Supports and Forms, of which the 
following is a specification. 

My invention relates to a new and useful 
improvement in a combination drapery sup¬ 
port and former. 

The object of my invention is to provide 
a device of the character described designed 
to support any kind of drapery and also de¬ 
signed to preserve the form of the drapery 
folds. 

With the above and other objects in view 
the invention has particular relation to cer¬ 
tain novel features of construction and ar¬ 
rangement of parts an example of which is 
given in this specification and illustrated in 
the accompanying drawings, wherein: 

Figure 1 is a fragmentary view of a 
drapery supported by the device descril>ed 
herein/ Fig. 2 is a plan view of the device. 
Fig. 3 is a side elevation thereof showing 
the same secured on the supporting rod. 
Fig. 4 is an enlarged fragmentary view of 
the drapery showing the form in which the 
fold thereof is preserved by the device de¬ 
scribed herein. 

Referring now more particularly to the 
drawings, wherein like numerals of refer¬ 
ence designate similar parts in each of the 
figures, the numeral 1 refers to the upper 
portion of a window casing provided with 
a curtain supporting rod 2 which is designed 
to support the window curtain 3 in the ordi¬ 
nary manner. 

Numeral 4 refers to the side drapery 
which it is customary to use in connection 
with window or other similar curtains. 

It is to be observed, however, that the use 
of the device hereinafter described is not tp 
be limited to window drapery, but may be 
used in connection with walls or beds or 
anywhere that it may be found desirable to 
use drapery. 

The numeral 5 designates a broad flat 
hook which is designed to engage over the 


rod 2 and which may be rejadily engaged 
on or released therefrom. ;In connection 
with this hook I have provided two U- 
shaped formers, 7 and 8, the latter of which 
is inverted, said forms being soldered or 55 
otherwise secured to the lo\yer end of the 
hook 5 so that the arms of the formers 7 
and 8 will extend in opposite directions, said 
arms having a slight outward divergence so 
as to give the proper form to the drapery, co 
The free ends of the arms abe formed into 
eyes so as not to engage with and tear or 
injure the fabric. 

A number of the devices are fastened to 
the drapery along the upper edge thereof, 65 
the fabric being secured around said devices * 
as shown in Fig. 4 and the hjook 5 projects 
rearwardlv so as to be free to engage over 
the rod 2 , or other support. jThe fabric or 
the drapery may be sewed around the de- 70 
vice or secured thereto in jany desirable 
manner. j 

As shown in Fig. 4 . the arms 7 and 8 will 
serve to hold the fold of the drapery in a 
fixed form, and will preserve tjhe uniformity 75 
of the different folds and preyent the same 
from becoming misshapen or disarranged. 

What I claim is: 

1 . A drapery support and former consist¬ 
ing of a metallic strap, one eijd of which is 80 
formed into an arcuate hook, |two U-shaped 
forming members secured to the other end 
thereof, each of said members having two 
diverging arms, the arms of one member 
extending in the opposite direction from the S5 
arms of the other member, and eyes carried 
by the free ends of the arms, j 

2 . A drapery support and fbrmer consist¬ 
ing of a broad flat metallic dtrap, one end 

of which is formed into an j arcuate hook 90 
adapted to hang over a curtain pole, two 
U-shaped forming members secured to the 
other end thereof, each of $aid members 
having two diverging arms, the arms of one 
member extending in the opposite direction 95 
from the arms of the other member and eyes 
carried by the free end of each of the arms. 

3 . A drapery support and fbrmer consist¬ 
ing of a broad flat metallic strap, one end 

of which is formed into an arcuate hook 100 
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adapted to be hung over a curtain pole, two 
U-shaped forming members secured to the 
other end thereof, each of said members 
having two diverging arms, the arms of one 
member extending in the opposite directions 
from the arms of the other member, as and 
for the purposes specified. 


In testimony whereof I have signed m 
name to this specification in the presence c 
two subscribing witnesses. 

MARIUS JANTZEN. 

Witnesses: 

A. C. Springfield, 

J. W. Yeagley. 
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PKt>\ 1SIOXAL SPECIEICATIOX. 

Improvements in and relating to Curtain Suspension Devices. 


I, Thomas GAitmiorsR Chaki.ton, 15). 
Chatsworth Square, Carlisle, in tin* 
County of Cumberland, a subject of tin* 
King of Great Britain and Ireland, do 
5 hereby declare the nature of this inven¬ 
tion to be as follows: 

My invention relates to improvements 
in curtain suspending' devices. 

The invention comprises a combination 
10 of* a hook adapted to Ik* attached to any 
kind of ring mounted on the curtain pole 
and a hanging band attached to the top 
of the curtain. The hook is formed from 
a piece of doubled wire, the ends of the 
wire forming the shank of the hook being 
overlapped at the top so as to allow of 
such. ends( being spread apart for the 
insertion of a ring and then allowed to 
come together, thus securely holding the 
20 ring in a manner in which it cannot be 
accidentally detached by the action of 
drawing the curtains or shaking them. 
The loops formed by these overlapping 
wire ends are so formed that the hooks 
25' can 1 h* readily fixed to the rings with¬ 
out the necessity for any tools. When 
the rings are in position they tend to 
hold the overlapping ends together. 

The hanging band may be formed from 
the curtain material itself at the top of 
the curtain by folding it over and stitch¬ 
ing it so as to form a series of sockets or 


30 


recesses for the hooks. I prefer, however, 
to make a separate hanging l>and. Can¬ 
vas or other suitable material is twice 40 
folded over and stitched on tjo the top of 
■the curtain. The fold is| so stitched 
together as to form vertical recesses or 
sockets for the hooks at eqpal distances 
apart. Instead of eajivas I inlay employ a 45 
wide tape with two selvedge ledges which 
rail be folded once and the fold sewn as 
alxive descril>ed to form hook sockets or 
recesses at equal distances apart. 

Such suspension devices dp away with 50 
the necessity for the use of permanent 
hooks or rings that are in the way wlien 
the curtains are washed jor cleaned. 
Once the hanging band is stijtehed to the 
curtain the curtain is always ready for 55 
hanging when it is returned from wash¬ 
ing - , as then* are no loose part|s to get lost 
and no metal fittings to be injured at the 
laundry. The use of my curtain suspen¬ 
sion device enables the curtains to be 60 
hung up and taken down l>oth easily and 
quickly, while it can lx* readily adopted 
for use on existing curtains pnd rings. 

Dated this 25th day of June, 1919. 

SEFT 0 X-.T 0 XES, o’DELL & 
STEPHEXS, I 
('bartered Patent Agents, 

285, High Holborn, London!, W.C. I, 
Agents- for the Applicant. 
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Improvements in and relating to Curtain Suspension Devices. 

35 I, Thomas Gardhoise Charlton, of King of Great Britain and (Ireland, do 70 
19, Chatsworth Square, Carlisle, in the hereby declare the nature of ithis inven- 
County of Cumberland, a subject of the tion and in what manner the! same is to 

[Price l/-] 


! 




tM.io; 


faintifi 


Exhibit 29 

O O O 


be performed, to be particularly described 
ana ascertained in and by the following 
statement: — 

My invention relates to improvements 
5 in those curtain suspending devices which 
have been designed to do away with the 
necessity for the use of permanent hooks 
or rings that are in the way when the 
curtains are washed or cleaned, by the 
10 provision of hook, members detachable 
from the curtain rings and adapted to 
engage in hook sockets in the curtain or 
on tapes attached thereto. 

The present invention comprises a sus- 
15 pension device for curtains in which a set 
of hooks detachable from pole rings of any 
diameter are combined with a hanging 
l>and folded over twice and stitched to the 
top of the curtain so as to form vertical 
20 recesses or sockets for the hooks at con¬ 
venient distances apart. 

My invention is illustrated bv way of 
example in the accompanying drawings, 
in which: — 

05 Figure 1 shows an isometric view of a 
series of curtain hooks in engagement with 
hook sockets or recesses in the hanging 
band of the curtain. 

Figure 2 shows a detail view of a hook. 
30 Referring now to tfie drawings the book 
1 is formed of a piece of doubled wire, 
the ends of the wire forming the shank 
of the hook being overlapped at the top 
as at 2 , so as to allow of such ends being 
3 a spread apart for the insertion of a pole 
ring -i and then allowed to come together 
again. This form of hook securely holds 
-the ring in a manner in which it cannot 
he accidentally detached by the action of 
40 drawing the curtains or shaking them. 
The loops formed by the overlapping wire 
ends are so formed that the hooks can be 
readily fixed to the rings without the 
necessity for the use of any tools. When 
45 the rings are in position within their 
hook loops thev tend to hold the over¬ 
lapping ends of the hook together. 


The hanging band -jl may be formed 
from the curtain material itself at the top 
of the curtain by folding it over and 50 
stitching it so as to form a series of 
sockets or recesses for t!he- hooks. I pre¬ 
fer, however, to make aj separate hanging 
band 4. Canvas or other suitable 
material is twice folded! over and stitched 55 
on to the top of the curjtain. The fold is 
so stitched together asj to form vertical 
recesses or sockets for the hooks at con¬ 
venient distances aphrt. Instead of 
canvas I may employ U wide tape with 60 
two selvedge edges which can be folded 
once and the fold sewn as above described 
to form hooks or recesjses at convenient 
distances apart. j 

The use of my curtain j suspension device G 5 
enables the curtains to lie hung up and 
taken down l>oth easily ;|nd quickly, while 
itt can l>e readily adopted for use on exist¬ 
ing curtains and rings, j 

i 

Having now particularly described and 70 
ascertained the nature of my said inven¬ 
tion and in what munnjer the same is to 
lx* performed, I declare that what I 
claim is; — 

i 

1. A. suspension decide for curtains in 75 
which a set of hooks detachable from pole 
rings of any diameter ape combined with 

a hanging band folded lover twice and 
stitched to the top of th|? curtain so as to 
form vertical recesses or sockets for the 80 
hooks at convenient distances apart. 

2. A suspension device for curtains 
substantially as described with reference 
to the accompanying drawings. 

Dated this 24th dav of; December, 1919. gj 

SKFToX-JoXKS, jo’DKLL & 
STKPHKXS. 

Chartered Pa ten j Agents, 

2 & 5 , High Holliorn, London, W.C. 1, 

Agents for the Applicant. 90 
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This invention relates to improvements in 
devices for supporting curtains, portieres, 
draperies and the like, and has special rela¬ 
tion to such devices which are adapted to re- 
5 tain the headings in upright condition. 

The object of the invention is to provide a 
simple device for this purpose which can be 
easily secured to the member to be supported 
without stitching or the use of pins; which in 
10 use can be hidden in the plaited heading, and 
by the use of which the supporting rod or pole 
will be concealed. 

The device comprises two parts, one pro¬ 
vided with a hooked extension l>etween its 
15 ends adapted to engage the supporting rod 
and the other adapted to be placed against 
the first part with a layer of the curtain goods 
between them and to engage the ends of the 
first member in a manner to firmly retain 
20 the device clamped in supporting position on 
the upper edge portion of the curtain. 

Usually, in drapes or curtains of this kind, 
a French heading is formed by plaiting the 
upper edge of the curtain into what are 
25 termed box plaits, and one part of the device 
is adapted to be hidden in a box plait, jthe 
other or hooked member being arranged be¬ 
hind the plaited upper end. 

The device is very simple in construction 
30 and application and does not mar or puncture 
the goods. It can readily and quickly be dis¬ 
engaged for cleaning purposes and can be 
used over and over again. 

The invention will be more readily under- 
35 stood from the following description and the 
appended claims taken in conjunction with 
the accompanying drawing forming part of 
this specification and in which:— 

Fig. 1 is a fragmentary view of the heading 
40 portion of a drape or curtain held in position 
by one of my improved supporters, part of a 

S iait being broken away to best illustrate the 
evice. 

Fig. 2 is a fragmentary, vertical section on 
45 the line 2—2 of Fig. 1. 

Fig. 3 is a fragmentary rear elevation. 

Fig. 4 is a side view of the device; and 
Fig. 5 is a substantially front view of the 
two parts of the device separated from each 
50 other. 


In said drawing, 10 illustrates a curtain or 
drape to be suspended and 11 the supporting 
rod. 

The drape may have an open hem at the top 
but they are usually provided with box-like 65 
plaits 12 which arc open at the top, as shown 
at 13. 

Devices which support the drape 10 on the 
rod 11 are usually provided with a ring or 
hook to engage over the rod and with some qq 
means for securing the device to the drape 
ordinarily being provided wilth holes by 
which the device can be secured'to the drape 
by stitching. 

By means of my device, such stitching, 55 
which is a slow process and has to be repeated 
every time the drape is cleaned, is eliminated. 

My improved supporting deyice consists 
of two parts 14 and 15. The device is long 
enough so that, in use, when a number of 70 
them are used on a drape heading of the kind 
shown, the heading is held in upright condi¬ 
tion in front of the rod 11. Such heading, 
commonly known as a French heading, is 
usually about 2 y 2 or 3 inches high. 75 

The part 14 of the device is preferably 
formed up out of wire and Consists of a 
straight body part 16, having a flattened eye 
17 formed at each end and the cross bar 18 
at each end is formed to provide a slight de- so 
pression 19 for a purpose to he described. 
The wire terminates at one end at the top and 
the other end is formed back parallel with 
the body part 16 to provide a hook-like pro¬ 
jection 20 arranged at about the middle of the 85 
length of the device for engagement over the 
supporting rod 11. 

The other member 15 is preferably made 
of a narrow strip of sheet metal; the ends of 
the strip being formed over to provide shal- 90 
low hook-like ends 21 and these ends 21 are 
curved or formed inwardly at 22 between' 
their transverse edges to engage in the de¬ 
pressions 19 in the member 14 to retain the 
two members against accidental edgewise 95 
separation. 

Preferably, the sheet metal member 15 is 
slightly bowed out endwise, as best shown in 
Fig. 4, so that when being applied to the 
member 14 to clamp the goods of the drape 100 
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between them, it can be slightly lengthened horizontally extending supporting rod when 
by pressing it towards the other member by the device is arrangedin vertical position, 
pressure applied between its ends. In testimony whereof, I have hereunto set 

In applying the device to a drape, the my hand this 13th day of February, 1981. 

® sheet metal member 15 is inserted in a plait JOHN s ^ANCE. 70 

12 and positioned in relation to the upper 
edge of the drape so as to hide the device, 
then one end 17 of the member 14 is placed 
against the rear side of the drape and is 

10 forced into one of the hooked ends 21 of the 75 

member 15. Then the two members are 


aligned one on the front and one on the rear 
face of the part of the drape being engaged 
and they are pressed together with sufficient 
M pressure to cause the other end of the member 
14 to snap into the other hooked end of the 
member 15. There is enough resiliency in 
the two members to allow them to clamp the 
goods of the drape at both ends of the device 
*0 and once the device is engaged with the 
drape, it is retained in a manner to prevent 
accidental disengagement. 

When it is desired to take off the device, it 
is simply necessary to force one end of the 
** member 14 edgewise out of engagement with 
the hooked end of the member 15. The mem¬ 
ber readily gives sufficiently to allow such 
disengagement. 

The device is extremely simple and is 
*0 easily applied and removed. 

As many modifications of the invention 
will readily suggest themselves to one skilled 
in the art, I do not limit or confine the inven¬ 
tion to the specific form and construction of 
u the device shown except within the scope of 
the appended claims. 

I claim: 

1 . A device for supporting a curtain or the 
like and comprising an elongated member 

40 having a longitudinally extending hook-like 
projection between its ends for engaging a 
supporting rod, and a second member having 
its ends bent up into hooks for engaging 
over the ends of the first member, the two 
45 members adapted to receive a curtain head¬ 
ing or the like between them and clamp same 
between their ends. 

2 . The invention as defined in claim 1, the 
ends of the first member having central de- 

60 pressions and the ends of the second member 
formed to engage in said depressions as and 
for the purpose specified. 

3. The invention as defined in claim 1, the 
second member being normally slightly 

65 bowed longitudinally to facilitate the en¬ 
gagement of the members with each other. 

4. In a device adapted to hold a curtain 
heading in vertical position, two elongated 
resilient members, arranged and adapted to 

co be removably engaged with each other at 
their ends, and adapted to be clamped on a 
curtain heading in vertical position with a 
layer of the heading clampea between them, 
and a hook formation on one of the members 
arranged and adapted to be engaged with a 
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5 Claims. 

This invention relates to certain new and use¬ 
ful improvements in devices or fixtures particu¬ 
larly adapted for hanging or suspending cur¬ 
tains, draperies and the like from rods or poles. 

5 It has for its chief object to provide a fixture 
of this character which has been designed for 
ready attachment to the heading of the curtain 
without resorting to sewing or the like and which 
effectually holds the plaited heading in an up- 
right position and at the same time assures a neat 
and natural hanging of the curtains or draperies 
from the supporting rod. 

Another object of the invention is the provi¬ 
sion of a drapery fixture which is simple, compact 
15 and inexpensive in construction, which may be 
easily applied to and removed from the drapery, 
and which is so designed as to be concealed from 
view when in use. 

In the accompanying drawing:— 

20 Figure 1 is a fragmentary perspective view of 
a curtain or drapery showing my invention ap¬ 
plied thereto. Figure 2 is a vertical section taken 
on line 2—2, Figure 3. Figure 3 is a cross sec¬ 
tion taken on line 3—3, Figure 1. Figure 4 is a 
25 perspective view of the fixture. 

Similar characters of reference indicate corre¬ 
sponding parts throughout the several views. 

This fixture, which is particularly intended for 
supporting curtains and draperies from rods and 
30 wherein such draperies have plaited headings ex¬ 
tending above the rods, comprises a body having 
means thereon which are adapted to detachably 
engage or pierce the plaited portions of the 
heading to not only prevent their unfolding 
35 lengthwise of the rod but to also hold the head¬ 
ing in an upstanding position over the rod, and 
means for connecting the body to the curtain 
rod. 

Referring now to the drawing wherein a pre- 
40 ferred embodiment of my invention is shown, 10 
indicates a body having a plurality of tines or 
prongs If, 12 projecting in one direction there¬ 
from and adapted to face upwardly when in po¬ 
sition on the curtain or drapery. The prongs 11 
45 are disposed adjacent the ends of the body 10 and 
are comparatively long, while the other set of 
prongs 12 are disposed between aud in substan¬ 
tially spaced parallel relation to the companion 
set of prongs 11, and are somewhat rharter than 
50 the latter. As shown in Figures 1 and 3, these 
prongs are adapted to pierce the toner adjoining 
folds 13 of the curtain or drapery 14, whereby 
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the plaited portion of the drapery is held intact 
and effectually held against separation. Further¬ 
more, the prongs serve to reinforce the drapery 
heading against drooping or curling over and 
maintain it in an upstanding position. 5 

In addition to serving the above functions, this 
fixture also serves as a means for suspending the 
curtain or drapery from its supporting rod, and 
to this end it has a downwardly-opening rod- 
engaging hook 15 disposed substantially central- 10 
ly thereof and in a plane rearwardly of the prongs 
II and 12. 

By providing the long and short tines or prongs 
II and 12, the insertion of |the same into the 
plaited portion of the heading is facilitated, and 15 
the longer prongs, which are located at the outer 
sides of the fixture, serve to firmly and positively 
retain the plaited portion in its proper position 
to insure a neat and natural hanging of the cur¬ 
tains or draperies. Furthermore, by constructing 20 
the fixture in this manner it is concealed from 
view when In use and may be readily withdrawn 
from the curtain when desired. 

I claim as my invention:— 

1. A drapery fixture, comprising a body having 25 
a plurality of substantially parallel prongs pro¬ 
jecting therefrom for longitudinal engagement 
with the inner folds of a plaited drapery-heading, 
some of said prongs being longer than the others, 
and a rod-engaging hook projecting from said 30 
body. 

2. A drapery fixture, comprising a body having 

a plurality of prongs projecting therefrom for 
engagement with a drapery-heading, some of said 
prongs being longer than the others. 35 

3. A drapery fixture, comprising a body having 
a plurality of substantially parallel prongs pro¬ 
jecting therefrom in the plane; of said body, the 
outer prongs being longer than the inner ones. 

4. A drapery fixture, comprising a body having 40 
prongs projecting in one direction from adjacent 
the ends thereof, and relatively shorter prongs dis¬ 
posed therebetween to substantially spaced par¬ 
allel relation thereto. 

5. A drapery fixture, comprising a body having 45 

prangs projecting to one direction from adjacent 
the ends thereof, relatively shorter prongs dis¬ 
posed therebetween to substantially spaced paral¬ 
lel relation thereto, and means on said body for 
supporting the same from a rod. 50 

HOWARD M. STEINER. 
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This invention refers to a new or Improved 
construction of curtain suspension hook, sepa¬ 
rate or combined with a curtain rail runner or 
glider for use with curtains fitted with heading 
6 tape having on its front face side-by-side “hook- 
tubes” or pockets. 

The main object of the invention is a suspen¬ 
sion hook which will allow of being used simul¬ 
taneously to pass into any two of the side-by- 
10 side hook-tubes, or pockets, and elastically and 
frictionally engage the intervening walls of the 
hook-tubes, or the furthest parts of the hook- 
tubes or pockets, and thereby be prevented leav¬ 
ing the heading tape accidentally. A further ob- 
1 * ject is a particular form of said hook which when 
applied to the “hook-tubes” may engage and help 
to preserve the pleats of the curtain in their 
correct forms and positions, and also help to hold 
the curtain heading erect. 

10 According to the Invention, the improved sus¬ 
pension hook comprises an arrangement of two 
parallel members, which, on application of the 
hook to the side-by-side hook-tubes, pass respec¬ 
tively into and through the hook-tubes, and by 
35 their elasticity and juxtaposition hold the hook 
firmly in engagement with the hook-tubes. The 
improved hook may also be applied to a single 
hook-tube only. In like manner to the usual 
makes of hooks. 

30 When requiring also to hold the curtain pleats 
in position and the heading erect, the improved 
hook also comprises a part or parts which en¬ 
gage the curtain heading. 

In the accompanying drawing: 

35 Mg. 1 illustrates perspective^ one example of 
the improved hook. 

Fig. 2 illustrates a face view-, and 

Fig. 3 a plan of a short length of heading tape, 
with the example of hook shown in Fig. 1 ap- 
40 plied thereto. 

Figs. 4 and 5 illustrate further examples of 
the improved hook. 

Fig. 6 illustrates an alternative shape of the 
hook shown in Fig. 1 suitable for engaging a 
43 curtain rod, as distinct from a curtain runner 
ring. 

Figs. 7 and 8 illustrate further examples of the 
improved hook. 

Figs. 9 and 10 illustrate the invention as ap- 
50 plied to a sheet-metal curtain rail glider or run¬ 
ner. 

Figs. 11, 12, 13 and 14 illustrate examples of 
the hook when adapted to engage the furthest 
parts of the hook-tubes, instead of gripping the 
65 intervening parts. 


Referring to Fig. 1, the hook therein shown 
consists of a single length of wire, folded upon 
itself to produce the two parallel stem parts a, a, 
and the forwardly and downwardly extending 
prong-like front parts 6, b. The hook is of what 5 
Is known as the “turn-over” type, in that in 
use it Is first inverted to cause the free ends of 
the parts b. b, to pass upwards through two side- 
by-side hook-tubes, and is then reversed to cause 
the parts b, b to extend downwards in front of 10 
the hook-tubes. When the booik is correctly po¬ 
sitioned, the walls of the two hook-tubes lie in 
the space between the two parallel parts a, a, 
of the hook, see Figs. 2 and 3, which thereby 
become gripped by the hook, and by reason of 1® 
such grip, the hook is prevented accidentally 
leaving the heading tape. 

In Fig. 4, the lower end of the stem part of the 
hook is provided or formed with an upturned part 
a 3 , which lies close to the stem part and when the 20 
hook is applied to a single hook-tube, grips the 
front wall of the hook-tube, the ‘same hook being 
adapted to be applied so as to grip the walls of 
two adjoining hook-tubes by its free ends being 
first passed upwards through the two tubes, and 25 
the hook then inverted. When so applied, the 
part a 3 presses upon the front of the intervening 
parts of the hook-tubes. 

In Fig. 5 the hook shown is not of the “turn¬ 
over” type, and merely engage^ the two hook- 30 
tubes by its two parallel vertical! parts c, c being 
pushed, one upwards through one hook-tube, and 
the other upwards through the other hook-tube. 

In Fig. 6 , the forward front part of the hook 
(which is of the “turn-over” type) is curved 34 
and adapted to hook over a curtain rod. 

In Fig. 7, the two parts of the stem portion 
of the hook (similar to Fig. 1) are formed with 
outwardly curved parts d, d near the upper end, 
which will allow of a portion of the curtain above ^ 
the heading tape being gripped ahd thereby held 
erect. 

The hook shown in Fig. 8 is similar to the hook 
shown in Fig. 5, but, instead of the stem parts 
c, c being short, they are long and reach to a 45 
height which corresponds to the height of the 
curtain heading, and terminate in small loops 
c 1 , c 1 by which they may be sewn to the curtain 
heading. 

In Fig. 9, the hook is combined with a sheet 50 
metal curtain rail glider, the front part of the 
glider being shaped to form prongs i, i, adapted 
to pass upwards into two adjacent hook-tubes, 
or both into a single hook-tube. 

In Fig. 10, the invention is shown applied toa » 
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sheet-metal curtain rail runner. The prongs i. i 
In both Fig. 9 and Fig. 10 may extend above the 
level of the part which fits the curtain rail, and 
lying next the curtain heading, may be caused 
6 to engage the heading and thus help to hold It 
erect. For such purpose, the prongs may be 
pointed and adapted to pierce the fabric of the 
heading, or they may have small holes and be 
sewn to the heading. 

10 in Fig. 11 the parallel vertical stem parts a, a 
of the hook lie at a distance apart equal to or 
slightly greater than the normal distance between 
the furthest parts of two adjacent hook-tubes, 
and, on being applied to the hook-tubes, exert a 
15 pressure on said furthest parts of the hook-tubes, 
and thereby serve to prevent the hook acci¬ 
dentally leaving the hook-tubes, whilst also help¬ 
ing to prevent side or twisting movements. 

In Fig. 12, the vertical parallel stem parts a, a 
20 terminate In points, or are curved inwards to grip 
the curtain material after the parts a, a have 
passed upwards through the hook-tubes. The 
other parts of the hook first extend upwards and 
centrally between the parts a, a and then down- 
.25 wards to form the front parts b, b. When this 
form of hook is applied to the hook-tubes, the 
central parts press upon the front outer faces of 
the hook-tubes. 

In Fig. 13, the stem parts a, a are spaced apart, 
30 and the other parts extend forwardly and up¬ 
wardly from the lower ends of the stem parts and 
then downwardly. 

In Fig. 14, the wire of the hook Is folded to 
provide an upturned part after forming the paral- 
35 lel-sided stem parts a, a at the lower ends of such 
parts, such upturned part lying between the stem 
parts, and the parts b, b. 

The hooks shown in Figs. 4, 5 and 8 may be 
applied to a single hook-tube In like manner to 
40 an ordinary single-wire hook. 


! 


The forwardly and downwardly extending parts 
of the hooks shown In Figs. 1, 4, 6, 7, 11 and 14, 
reach to points below the parallel stem parts, and 
at their extremities are preferably pointed, or 
made chisel shape. They may also be the 
length, or one slightly longer than the other, and 
one or both may be slightly bent out of the 
straight, 1. e., away from the companion part, so 
as to facilitate Insertion Into the hook-tubes. 

The hooks adapted to engage the furthest parts 
of the hook-tubes will usually be applied to the 
hook-tubes prior to pleating the tape, but the 
hooks which grip the intervening walls of the 
hook-tubes may be applied before, or after pleat¬ 
ing. 

The wire of which the wire type of hooks are 
made, may be ordinary round wire, or half-round 
wire. 

What I claim Is: 

1. A curtain suspension hook comprising two 
substantially parallel legs, said legs for at least 
part of their length being substantially contig¬ 
uous and being joined together to form a loop, 
said legs being adapted to contact with and grip 
a vertical line of attachment of a pair of curtain 
heading tape tubes to hold a curtain, a bent-over 
hook portion Integral with said legs and adapted 
to lie directly on a curtain suspension means, said 
loop adapted to contact with a central line of at¬ 
tachment and serving as a support for said cur¬ 
tain. 

2. A curtain suspension hook according to 
claim 1 in which the extreme free ends of said 
hook portion are spread outwardly, whereby said 
ends are adapted to be inserted over said line of f 
attachment from below and then Inverted so that 
said loop contacts with said line of attachment. 
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This invention refers to woven tape of the kind 
having at intervals along its length “hook-tubes” 
and adapted for use on curtains for suspension 
purposes, or for use with tent closures, or seat 
•> covers, and the like, where two or more parts 
require to be adjustably connected. For curtain 
suspension purposes, the tape (called “heading” 
tape) usually has drawcords for pleating pur¬ 
poses. By “hook-tube” is meant a short strap 
woven integrally at each end with the tape proper 
and leaving a space between itself and the tape 
for a hook to enter and engage the strap. 

In the usual makes of said curtain heading tape 
only a single hook-tube is formed at intervals 
1 '* along the tape. In the construction of tape form¬ 
ing the subject of my co-pending application 
No. 222,744 two (or twin) hook-tubes take the 
place of the single hook-tubes. In the case of 
a pleating tape, the hook-tubes (single or twin) 
-° lie in the pleat channels and (or) on the pleat 
ridges, or to right and left of the pleat ridges, 
when the tape is pleated. 

In one method of weaving the known tape 
having the single hook-tubes, extra warps are 
provided to form each hook-tube strap, and two 
shuttles are used to weave the tape where the 
hook-tube comes, one shuttle weaving the tape 
proper and the other weaving the hook-tube strap, 
and the same two shuttles weaving those parts 
:,n of the tape intermediate of the hook-tubes, one 
shuttle weaving the back part or tape proper 
and the other shuttle interweaving at intervals 
of several picks or warp sheds, the extra hook- 
tube warps into said intermediate parts, the said 
interwoven parts corresponding in width trans¬ 
versely of the tape to the vertical length of the 
hook-tubes, and leaving thin marginal edges be¬ 
yond the hook-tubes. Such make of tape is vir¬ 
tually a two-ply fabric along its central parts. 
40 but, owing to the open spacing of the weft used 
to bind the central portions together, the tape 
is other than strong. Moreover, in using a single 
shuttle for each of the aforesaid weaving opera¬ 
tions, production is comparatively slow, the “take- 
45 up” being the same throughout the whole length 
of the tape, and being governed by the laying 
of a single weft in each warp shed for the hook- 
tubes and those parts of the tape proper behind 
the hook-tubes. 

50 in another method of weaving the known tape, 
with single hook-tubes, one shuttle only is used 
throughout the whole length of the tape, and to 
i allow of this, the loom “take-up” motion is 
stopped whilst each hook-tube strap is being 
55 woven, and after forming such strap the “take- 


up” motion is restarted, and the Weaving of the 
tape proper continued where it left off, until the 
next hook-tube strap is reached, and so, continu¬ 
ally. Owing to the frequent stoppages of the 
“take-up” motion and to the fact 'that the back 
portions of the tape where the wearing stops and 
starts are only held together by one or two wefts, 
the rate of production is slow arid the tape is 
relatively weak in structure. 

The object of this invention is primarily to *’- ! 
expedite the weaving operations and thereby re¬ 
duce the cost of production, and farther, to pro¬ 
duce a tape which is stronger, and has a better 
appearance than the tapes produced by the said 
known methods. A further object.jin some forms 
of the tape, is to obtain a more pliable tape trans¬ 
versely where the hook-tubes cornel 

According to the invention. tw<p shuttles are 
used in the weaving of the tape, aind whilst one 
shuttle lays its weft in each warjp shed whilst - :i 
forming the hook-tube straps, and the other shut¬ 
tle lays its weft in each warp shed whilst forming 
those parts of the tape above and below and 
behind the hook-tube straps, the! two shuttles 
lay their combined wefts in each warp shed of 
those parts of the tape intermediate of the hook- 
tubes (single or twin), the whole the multiple 
wefts extending across the full width of the tape, 
or across a portion only, and certain only of the 
said wefts extending across the full width of the * f 
tape. 

To allow for the laying of the piultiple weft, 
the speed of the loom “take-up” imotion is in¬ 
creased, thereby causing a quickeif rate of pro¬ 
duction, with consequent reduction pin cost. And. : ’ 
owing to the multiple weft lay. a fuller and 
stronger make of tape is produced. The speed 
of the “take-up” motion may be accelerated when 
only laying a single weft (or two wefts) per pick 
when forming the hook-tube strdps and their 
associated parts, with consequent saving of mate¬ 
rial, and increased rate of production, although 
slightly reducing the closeness of tjhe texture of 
said parts. 

In one example of the invention! either in re- - 5 
gard to a tape with single hook-tubes, or to a tape 
with pairs of hook-tubes at spaced intervals, the 
two shuttles operate simultaneously! one to weave 
a hook-tube strap and the other to weave those 
parts of the tape associated with tjie hook-tube, 50 
and each shuttle lays one weft at each pick, or 
in each warp shed. The two shuttles then oper¬ 
ate to form that part of the tape extending be¬ 
tween hook-tubes (or tubes) and hook-tube (or 
tubes), and lay two wefts in each warp shed. 33 
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In addition to laying two wefts in each warp 
shed of the said intermediate parts, the warp 
shedding is such as to cause the two wefts to 
extend across the full width of the tape, i. e., 
•• engage all the warps of the tape. 

In another example, the hook-tube straps and 
those parts of the tape associated with them are 
woven, as in the first example, by two shuttles 
as separate thicknesses, but each intermediate 
' part of the tape between successive hook-tubes 
(single or twin) is woven with two wefts at each 
pick, or in each warp shed, for a portion only 
of the width of the tape, the other portion (or 
portions) of said part having only a single weft 

• laid at each pick, or in each warp shed. Whilst 
allowing of increased speed of production and 
economy of weft, this last example has the draw¬ 
back of not being so strong where only a single 
weft is laid in a portion (or portions) of the said 
intermediate parts. 

In a further example, the hook-tube straps and 
the parts of the tape associated with them, are 
woven by two shuttles, each carrying two wefts, 
and two wefts being laid in each warp shed in 
- • weaving each thickness, but in weaving those 
parts of the tape intermediate of the hook-tubes 
(single or twin), the shuttles lay all four wefts 
(two from each shuttle) in each warp shed and 
lay them for the full width of the tape, or only 
for a portion of the width, the other portion 
(or portions) having only two wefts per pick. 
In place of four wefts, there may be three wefts, 
one laid by one shuttle and two by the other 
shuttle, in forming the hook-tube straps and the 

• associated parts of tape, and all three wefts be¬ 
ing laid at each pick in forming those parts of the 
tape intermediate of the hook-tubes (single or 
twin), the three wefts being laid across the full 
width of the tape, or two across the central 

40 portion, and only one across the full width of 
the tape. 

In all cases, the “take-up” motion of the loom 
is accelerated to suit the multiple weft weave. 

In the accompanying drawing: 

40 Fig. 1 is a front face view (more or less dia¬ 
grammatic) of a portion of a heading tape pro¬ 
duced according to the first-named example. 

Fig. 2 is a vertical cross section on line x —x, 
and Fig. 3 a sectional plan view on line y—y of 
CO Fig. 1. 

Fig. 4 is a front face view similar to Fig. 1 
of a portion of a heading tape produced ac¬ 
cording to the second-named example. 

Fig. 5 is a front face view similar to Fig. 1, 
Oft and Fig. 6 a sectional plan of a portion of head¬ 
ing tape produced according to the third-named 
example. 

Fig. 7 is a further front face view similar to 
Fig. 1 of a modified form of the third example 
00 of the improved heading tape. 

Fig. 8 is a front face view, and Fig. 9 a sec¬ 
tional plan of a further example of the improved 
tape. 

Fig. 10 is a front face view of a modification 
66 of Figs. 8 and 9. 

Figs. 11 and 12 are vertical cross sections re¬ 
spectively of further examples of the improved 
tape. 

Fig. 13 is a longitudinal sectional plan of a 
heading tape having pairs of side-by-side hook- 
tubes and produced according to the present 
invention. 

Referring to Figs. 1,2 and 3, a is the front strap 
part of a hook-tube, and b, b the parts of the 
76 tape above and below such hook-tube, the part c 


of the tape proper behind the strap and the 
strap collectively forming the hook-tube. As 
shown in Figs. 1 and 3, the hook-tube strap a 
and the parts b, b, also the part c behind the 
strap, are woven with a single weft at each f> 
pick, and by means of two shuttles, one forming 
the strap a, and the other forming the parts b, b 
and c. After forming the hook-tube parts, the 
two shuttles then form that part d of the tape 
lying between one hook-tube and the next, lo 
and in doing so lay their combined wefts 
in each warp shed, as shown by the wider spac¬ 
ing of the weft shade lines in Fig. 1 and by Fig. 3. 
During such double laying of the weft, the warp 
“take-up” motion of the loom is accelerated to 15 
suit. 

As shown in Fig. 4. instead of the double weft 
extending across the full width of the parts d 
of the tape, it may extend across only a portion 
of such width, i. e., across the central portion 20 
of the tape, the selvedge portions of the tape be¬ 
ing woven by one of the shuttles only, and hav¬ 
ing only one weft per warp shed. In this ex¬ 
ample, the “take-up” is also accelerated whilst 
weaving each of the parts d of the tape. 2 ft 

In the example of tape shown in Figs. 5 and 6 . 
the hook-tubes parts a, b, b and c are woven by 
two shuttles, each laying two wefts per pick, in 
forming each thickness, whilst the two shuttles 
lay their combined wefts (four in all per shed) 30 
in weaving the parts d. As in the case of Fig. 4, 
the four wefts may be laid in the middle portion 
of the tape, and two only be laid in the marginal 
parts of the tape, as shown in Fig. 7. As afore¬ 
said and as shown in Figs. 8 and 9 there may 
be three wefts instead of four, one weft being 
laid by one shuttle in each shed in forming the 
hook-tube strap a, two wefts being laid by the 
other shuttle in each shed in forming the asso¬ 
ciated parts c and all three wefts being laid 40 
at each pick in forming the parts d intermediate 
of the hook-tubes (single or twin). As shown in 
Fig. 8 , the three wefts may extend across the 
full width of the tape, or as shown in Fig. 10, 
two wefts may extend across the central por- ^ 
tion only, and one weft extend across the full 
width of the tape. Whilst the three wefts are 
being laid, the take-up motion of the loom is 
accelerated. 

Instead of a portion only of the warps of the $$ 
central part of the tape being raised and woven 
by one shuttle to form a hook-tube strap, whilst 
the other portion of warp is woven by the other 
shuttle to form that part of the tape proper be¬ 
hind the strap, the whole of the warps of the cen- 
tral part may be raised and woven to form the 05 
hook-tube strap by one shuttle, whilst only the 
selvedge parts b, b above and below the hook- 
tube strap are woven by the other shuttle, which 
results in only free floating weft threads extend- ^ 
ing from selvedge part to selvedge part and ly¬ 
ing behind the strap a, see Fig. 11. Or, instead 
of that part of the tape behind a hook-tube 
strap being without warp, it may be woven in 
the usual way, and the selvedges of the tape 6ft 
above and below the strap consist of warps only, 
the weft being laid in the central parts only, 
see Fig. 12. 

In each of these last-named modifications an 
economy of material is effected, and the tape is 70 
rendered more pliable where each hook-tube 
comes, which causes the hook-tube straps a to 
more readily stand out from the tape, especially 
when the tape is pleated. 

As shown in Fig. 13, the improved weave may 75 
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be applied to a tape embodying spaced pairs of 
side-by-side hook-tubes, in place of the spaced 
single hook-tubes, each hook-tube strap and the 
parts of the tape b, b and c being woven as sepa- 
5 rate thicknesses, and each shuttle laying one or 
two wefts in each warp shed, and the parts d, d, 
being woven by both shuttles laying their com¬ 
bined wefts in each warp shed of said parts, said 
wefts extending across the full width of the tape 
10 as shown in Fig. 5, or across the central portion 
only as shown in Fig. 7, whilst only one, two or 
three wefts are laid in the outer portions. 

When the tape is provided with drawcords, 
they, the drawcords, will preferably pass in front 
15 of the tape where each hook-tube comes, and 
behind each hook-tube strap, and then through 
the tape proper and behind the parts d, as shown 
in Figs. 6 and 13. The drawcords may however, 
merely pass through the edge parts of the tape. 
20 And by arranging the cords to pass behind both 
hook-tube straps in the case of twin hook-tubes, 
the pleat channel in which the hook-tube straps 
lie may be somewhat larger than the other pleat 
channels, and thus cause the curtain when 
25 pleated to have a box-pleat effect where the two 
hook-tube straps come, and an ordinary small 
pleat effect at other parts. 

What I claim is: 

1. Curtain heading and like tape have hook- 
30 tubes at intervals along its length and formed 

from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having a plurality of weft threads in each warp 
shed, said plurality of weft threads being divided 
35 at the areas containing hook-tubes so that a 
portion thereof is woven into the hook-tube 
straps and the remainder is woven into the part 
of said tape behind the hook-tubes. 

2. Curtain heading and like tape having pairs 
40 of hook-tubes at intervals along its length and 

formed from warp and weft threads, those parts 
of said tape in the intervals between said pairs 
of hook-tubes having a plurality of weft threads 
in each warp shed, said plurality of weft threads 
45 being divided at the areas containing hook-tubes 
so that a portion thereof is woven into the hook- 
tube straps and the remainder is woven into the 
part of said tape behind the pairs of hook-tubes. 

3. Curtain heading and like tape having hook- 
50 tubes at intervals along its length and formed 

from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having a plurality of weft threads in each warp 
shed, said pluraltiy of weft threads being di- 
55 vided at the areas containing hook-tubes so that 
a portion thereof is woven into the hook-tube 
straps and the remainder is woven into the part 
of said tape lying above, below and behind the 
hook-tubes. 


% 
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4. Curtain heading and like tape having hook- 
tubes at intervals along its length and formed 
from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having two weft threads in each warp shed, said 5 
weft threads being divided at the areas contain¬ 
ing hook-tubes so that one thread is woven into 
the hook-tube straps and the other is woven into 
the part of said tape behind the hook-tubes. 

5. Curtain heading and like iape having hook- 10 
tubes at intervals along its length and formed 
from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having four weft threads in each warp shed, said 
weft threads being divided at the areas contain- 15 
ing hook-tubes so that two threads are woven 
into the hook-tube straps and the other two 
threads are woven into the part of said tape be¬ 
hind the hook-tubes. 

6 . Curtain heading and like tape having hook- 20 
tubes at intervals along its length and formed 
from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having three weft threads in each warp shed, said 
weft threads being divided at the areas contain- 25 
ing hook-tubes so that one thread is woven into 
the hook-tube straps and the jother two threads 
are woven into the part of said tape behind the 
hook-tubes. 

7. Curtain heading and like jtape having hook- 30 
tubes at intervals along its length and formed 
from warp and weft threads, those parts of said 
tape in the intervals between said hook-tubes 
having a plurality of weft threads in each warp 
shed, said plurality of weft threads being divided 35 
at the areas containing hook-tdbes so that a por¬ 
tion thereof is woven into the hook-tube straps 
and the remainder is woven into the part of said 
tape behind the hook-tubes, the parts of said tape 
above and below said hook-tubes being formed 45 
of warp threads only. 

8 . Curtain heading and like tape having hook- 
tubes at intervals along its length and formed 
from warp and weft threads, those parts of said 
tape in the Intervals between said hook-tubes 45 
having a plurality of weft threads in each warp 
shed, said plurality of weft threads being divided 

at the areas containing hook-tubes so that a 
portion thereof is woven into the hook-tube 
straps and the remainder is woven into the part M 
of said tape behind the hook-tubes, all the warp 
threads being woven into said hook-tube straps 
so that that part of said tape immediately be¬ 
hind said straps is formed of weft only and the 
edges of said tape above and j below said hook- w 

tubes is woven with weft and warp. 

i 

GEORGE FREDERICK FRENCH. 
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8 Claims. 

In the formation of the heading part of a cur¬ 
tain it Is usual to fold down a short portion of 
the top part of the curtain fabric, and then se¬ 
cure the edge of the folded-down part to the 
curtain proper, a length of narrow tape being 
placed over the said edge part to cover the Join 
and give a neat finish thereto. The upper edge 
of the tape is sewn to the said folded-down part, 
and the stitches pass through three thicknesses 
of material, or if a hem is formed along the edge 
of the curtain fabric, through four thicknesses, 
whilst the lower edge of the tape is sewn to the 
main or body part of the curtain, where the 
stitches have to pass through two thicknesses. 

With such formation of heading, and for the 
purpose of facilitating easy suspension of the 
curtain, it is usual to provide a heading tape 
having on its front face “hook tubes” or loops, 
L e. short straps joined at each end to the tape, 
which permit of suspension hooks being used 
adapted to engage the “hook tubes” or loops, 
the hooks passing up through each “hook tube” 
or loop at the bottom, and emerging at the top 
on the same side of the tape. Usually the head¬ 
ing tape is also provided with draw cords, for 
enabling the curtain and tape to be pleated. 

With such known formation of curtain heading 
and known heading tape, there are several draw¬ 
backs. First, the formation of the heading is 
somewhat slow and liable to be inaccurate; sec¬ 
ondly, it does not allow of even vertical pleating 
of the heading, i. e., pleating which extends 
throughout the full height or depth of the head¬ 
ing, and thirdly, the heading Is liable to sag or 
hang over above the points of suspension unless 
supported by hooks with long upper extensions, 
passing up In front of, and sewn at their top 
ends to the heading. Tapes with holes in them 
for allowing the hooks to pass through and be¬ 
hind the tapes have been proposed, but owing to 
the upper row of stitching are not capable of 
passing into the heading. It may here be pointed 
out that it was owing to such drawback, t. e. 
the hooks meeting the upper row of stitching, 
that the open-ended “hook tubes” were proposed, 
which allow the hooks to extend upwards to any 
height but outside the heading. 

The main objects of this invention are first to 
form the heading of a curtain or the like, com¬ 
posed of a length of heading tape in addition to 
the curtain material, in a manner that facili¬ 
tates the easy, quick and accurate formation of 
the heading, and secondly, to provide a construc¬ 
tion of heading tape which permits of the use 
of suspension hooks, parts of which will pass 
through and behind the heading tape without 
obstruction of the upper row of stitching, and, 
extending into the heading, serve to hold the 
heading erect. A further object Is a construction 
of heading, and the application of a pleating tape 


(CL 156—10) 

thereto which allows of more even pleating, and 
pleating which extends throughout the depth of 
the heading. 

According to the first part of the invention. 

5 the heading tape is sewn to the curtain proper 
so as to form an integral part of the heading, 
and either as a portion of ope side of the head¬ 
ing, or as the whole or major part of one side, 
one (the upper) edge of the tape being in no 
10 way directly connected to the main or body part 
of the curtain. 

In one example of the invention, the lower 
edge or part of the tape is sewn to the body part 
of the curtain, and the upper edge of the tape 
15 is sewn to the edge only of the folded-down part 
of the curtain, and not to the body part of the 
curtain. In another example, the tape is sewn 
along its lower edge, and along a point (or 
points) about the middle of its width, or slight- 
20 ly below such middle part to the body part of 
the curtain, and along its upper edge is sewn 
to the edge of the folded-down part of the cur¬ 
tain, and not to the body part of the curtain. 

In a further example, the tape, made to a 
25 wider width, is sewn along its lower part to the 
body portion of the curtain as in example one 
or two, and along its upper edge is sewn to the 
extreme top part of the curtain. 

In each example, the sewing will be through 
30 two thicknesses only, unless the edge of the cur¬ 
tain is hemmed to avoid a raw edge, when there 
will be at most three thicknesses. In all cases, 
the top edge of the tape will not be sewn to the 
body part of the curtain, 1. e. to any part of the 
35 curtain below the top of the heading, and thus 
allow of more even and vertical pleating when 
the tape is provided with drawcords for pleating 
purposes. 

According to the second part of the invention, 
40 the tape is formed with hook-tubes, or openings, 
at uniform intervals, and close together, or oth¬ 
erwise, throughout its length, which open on to 
the opposite sides of the tape, and thereby allow 
of the long vertical stem parts of curtain hooks 
45 or stiffeners to pass through the tape and up Into 
the heading, and thereby hold (he heading erect, 
without any sewing of the hooks or stiffeners to 
the heading. In the case of heading tape ex¬ 
tending from the top edge of the curtain, and 
50 forming the whole, or major pwtion of one side 
of the heading, the hook-tubes may extend to 
the top edge of the tape and be closed at their 
top ends, in which case the hook stems will hold 
the heading erect by fitting the hook-tubes al- 
55 most to the top ends. In addition to the afore¬ 
said hook-tubes or openings, (he tape may be 
provided at spaced Intervals with ordinary hook- 
tubes opening top and bottom on to the same 
side of the tape for allowing of ordinary “tum- 
60 over” hooks being used, in addition to the afore- 
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said hooks with long stem parts, or for allow¬ 
ing of the said stem parts passing first through 
an ordinary hook-tube and then through one of 
the hook-tubes opening on to both sides of the 
tape, or closed at the top end. 5 

In addition to the suspension hooks or stiffen¬ 
ers being used to support the curtain, or hold 
the heading erect, they may be used to hold the 
folded-down part of the curtain and the top of 
the tape In the required positions for forming lo 
the heading. 

When the tape and heading require to be 
pleated, the tape will be provided with one or 
more drawcords. 

The invention will now be described with ref- 15 
erence to the accompanying drawings, wherein: 

Pig. 1 is a front perspective view of one exam¬ 
ple of the improved curtain or like heading. 

Pig. 2 is a like view of a further example, and 
Pig. 3 is a similar view of a third example. 20 
Pig. 4 is a geometric face view, and 
Fig. 5 is a cross section of a portion of one ex¬ 
ample of heading tape suitable for carrying out 
the second part of the invention. 

Pigs. 6 and 7 are like views of a portion of an- 25 
other example of such tape. 

Pigs. 8 and 9, 10 and 11, 12 and 13, and 14 and 
15 are face and sectional views respectively of 
portions of further examples of tape. 

Figs. 16 and 17 are face and sectional views of 30 
a portion of an example of tape mainly suitable 
for use with the form of heading shown in Pigs. 

2 and 3. 

Pig. 18 is a further cross section of Pig. 16 and 
shows the application of a hook thereto having 33 
a part adapted to extend up into the heading and 
hold it erect. 

Pig. 19 shows the same hook separately from 
the heading. 

Pigs. 20 and 21 are perspective views of two 40 
further examples of hooks suitable for use with 
the improved heading. 

Fig. 22 is a perspective face view of a heading 
support (stiffener) as distinct from a hook, the 
prongs of the support (stiffener) being designed 43 
to pass through two side-by-side hook-tubes and 
grip the intermediate parts of the tubes. 

Pig. 23 is a side view of a combined curtain 
ring and hook. 

Pig. 24 is a face view, and Fig. 25 a cross sec- 50 
tion of another example of the tape. 

Pig. 26 is a face view, and 
Fig. 27 a cross section of a portion of a tape 
made so as to allow of being applied either 
way up. 55 

Pig. 28 is a face view, and 
Fig. 29 is a cross section, on line 29—29 of 
Pig. 28, of a portion of another example of a re¬ 
versible tape, i. e. adapted to be applied any 
way up, either side. - 60 

Fig. 30 is a cross section of tape with the hook- 
tubes on the inner face of the tape. L e., next the 
curtain. 

Figs. 31, 32, and 33 and 34 are face and sec¬ 
tional views respectively of portions of two fur- 65 
ther examples of the tape. 

Fig. 35 is a perspective view of a curtain prior 
to the top part being folded down or over to 
form the heading, and of the heading tape (Fig. 

16) with one edge laid over the edge of the cur- 70 
tair> material prior to and after sewing the same 
thereto, the dotted lines showing the curtain 
after being folded over, and also showing the 
tape in position for its other or lower edge to 
be sewn to the body part of the curtain. 75 


Fig. 36 is a cross section of the upper edge part 
of the tape bifurcated to allow it to embrace the 
edge of the folded-down part of the curtain and 
give a neat finish thereto. 

Fig. 37 is a face view, and 

Fig. 38 is a cross section of a portion of a 
heading constructed according to a further ex¬ 
ample. 

Fig. 39 is a face view of a portion of tape made 
according to a further example. 

Fig. 40 is a face view, and 

Fig. 41 is a cross section of a portion of still 
another example of the tape. 

Pig. 42 is a front perspective view of a hook 
suitable for use.with the tape shown in Figs. 
40 and 41. 

In Fig. 1 a is the main part of the curtain, and 
b the folded-down upper part of the curtain ma¬ 
terial. c is the heading tape secured (sewn) to 
the edge of the folded-down curtain material b 
along one edge, and secured (sewn) to the main 
part of the curtain a along its other edge, the 
tape c, the folded-down part 6 and a portion of 
the main part a of the curtain collectively form¬ 
ing the heading. 

In Fig. 2 a is the main part of the curtain 
and b the folded-down upper part of the curtain, 
c is the heading tape, but instead of being secured 
(sewn) to the curtain along its upper and lower 
edges only, it is also secured (sewn) to the body 
part of the curtain at a point c 1 intermediate of 
such edges, and for such reason will preferably 
be slightly wider than the heading tape shown 
in Fig. 1 . 

In Fig. 3 a is the cu^ain but having no fo.ied- 
down part or only a small folded-down pan at 
its upper edge, to avoid leaving a raw or uneven 
edge. The heading tape c is secured (sewn) along 
one edge to the said upper edge of the curtain 
and to the body part of the curtain along its 
lower edge and also, if desired, at a point away 
from such lower edge, the tape then forming one 
side of the curtain heading. 

In each example, the tape c may have draw- 
cords, or be without drawcords. It may also be 
plain and adapted for suspension by means of 
sew-on rings. Usually, however, it will be formed 
with hook-tubes, slots or eyelets spaced at suit¬ 
able distances apart and adapted to allow of be¬ 
ing directly suspended by suspension hooks. 
Some or all of the hook-tubes will open on to 
both sides of the tape and some may open only 
top and bottom on the same side of the tape. 

In Fig. 4 the tape is shown provided with a 
row of side-by-side hook-tubes d, the tape being 
formed as two thicknesses Joined to each other 
at intervals, and the edges of one thickness lying 
below those of the other thickness (stepped), and 
the two thicknesses collectively providing the 
hook-tubes d for the passage of the suspension 
hooks into the interior of the curtain heading. 
The tape is secured by its edge I to the edge of 
the folded-down part Z of the curtain material 
and by its edge 2 to the main part a of the cur¬ 
tain, see Figs. 2 and 35. 

In Figs. 6 and 7, the tape Is provided with a 
central row of slits or eyelet hides, and is applied 
to the curtain in like manner to the tape shown 
in Fig. 4. 

In Figs. 8 and 9 the tape is formed with hook- 
tubes e, e, and behind each hook-tube strap the 
tape proper is formed with a slot or opening /. 
This make of tape allows of a suspension hook 
passi n g through the hook-tube and via the open¬ 
ing to the rear of the tape, and, therefore. Into the 
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curtain heading. It also allows of ordinary sus¬ 
pension hooks being used, which engage only the 
front strap of the hook-tube. 

In Figs. 10 and 11 the tape is formed with like 
open-backed hook-tubes e. e, in its lower part, 5 
and with pairs of slits or openings fir, 0 in its up¬ 
per part, whereby hooks with long stems may en¬ 
ter the heading via the hook-tubes, and the usual 
“turn-over" or like hooks may engage the pairs 
of openings fir, g. or vice versa. 10 

In Figs. 12 and 13 the tape is formed with 
hook-tubes h, h In its upper part, each hook-tube 
at its lower end opening on to the front side of 
the tape, and at its upper end being closed on the 
front side, but opening on the rear side of the 15 
tape. Intermediate of the hook-tubes h are ordi¬ 
nary open-ended hook-tubes h l , for ordinary 
hooks to engage. 

In Figs. 14 and 15 the tape is formed with slits 
or openings i in its upper part, and hook-tubes e 20 
in its lower part, these latter being either open- 
backed as in Figs. 9 and 11, or merely open top 
and bottom. 

In Figs. 16 and v 17, the tape is of like con¬ 
struction to the tape shown in Figs. 4 and 5, be- 25 
ing composed of two thicknesses and one thick¬ 
ness stepped in relation to the other. In this ex¬ 
ample, however, the lower thickness is wider than 
the upper thickness, and the hook-tubes j are 
formed near to the upper edge of the tape, whilst 30 
the lower and wider part of the tape is left plain, 
except for the drawcords when these are pro¬ 
vided. In this latter connection, in order to cause 
the hook-tube straps to stand away from the tape 
proper and thus facilitate insertion of the hooks, 35 
the drawcords may be applied to both the upper 
and lower parts of the tape, and in a manner 
such that on pleating the tape, the hook-tubes in 
the upper part of the tape will lie opposite the 
pleat channels of such part, and in line with the 40 
pleat channels of the lower part, the cords In the 
upper part passing through and behind each 
hook-tube strap, and the cords in the lower part 
passing in front of the tape at points directly op¬ 
posite the hook-tube straps. This example of 45 
tape allows of very effective pleating of the tape 
throughout its full width or depth, and in addi¬ 
tion, helps to give continuity and uprightness to 
the pleats of the heading as a whole. This ex¬ 
ample of tape also allows of being secured to the 50 
curtain along its two edges, and also at a point in 
its width as in Fig. 2. In Fig. 18, this example of 
tape is shown applied to a curtain and the same 
view shows the application thereto of a suspen¬ 
sion hook k having an upwardly extending rear 53 
stem part fc 1 , which may be threaded through any 
of the hook-tubes and pass into the interior of 
the heading, where it reaches to the upper fold 
of the heading and serves to prevent the heading 
sagging or falling over. The hook may be of any 60 
desired construction, but that shown Is composed 
of a length of wire folded upon itself and also 
bent to form the hook proper, and at the top end 
of the stem part shaped as shown in Fig. 19. 
With the hook-tubes arranged side-by-side (Fig. 65 
4), the hook is adapted to engage any two hook- 
tubes and grip the intervening walls of the hook- 
tubes, also grip the front straps of the hook- 
tubes between Its front and rear parts, and there¬ 
by prevent accidental falling out. 70 

In Fig. 20, the hook shown is made of flat strip 
metal, folded upon itself to provide the front 
hook port and the rear vertical stem part. In 
Fig. 21 the hook shown is made of wire, folded to 
form the front hook part and the rear vertical 75 


stem part, this latter being flattened at its top 
end. In each example of hook, the same is 
formed so as to also grip the front wall of the 
hook-tube. Instead of being made of strip metal, 
the hook shown in Fig. 20 may be made of wire. 

In addition to the hooks for supporting the cur¬ 
tain, wire stiffeners or supports », see. for exam¬ 
ple, Fig. 22, may be provided, these passing up 
through the hook-tubes and at their upper ends 
extending into the heading for the purpose of 
holding the heading erect, and at their lower 
parts gripping the front wall! of the hook-tubes. 
Instead of using hooks, curtain rings m with ver¬ 
tical stem parts n may be used. See Fig. 23. In 
this case also, the front part of the hook-tube is 
gripped between the ring and stem parts after 
being applied to the tape. 

In Figs. 24 and 25, the tape is formed with long 
hook-tubes o in the upper part of the tape and 
short hook-tubes v in the lower part, the former 
opening on to the rear side of the tape and the 
latter opening at both ends bn the same front 
side of the tape. The hock-tubes o and p may 
be in line with each other, or they may be stag¬ 
gered, as shown. When in line a hook with long 
stem part may engage both hook-tubes, but when 
not in line, a hook with long stem part may en¬ 
gage each hook-tube o, and an ordinary short 
hock engage each hook-tube p. Of course, the 
lower row of hook-tubes may be omitted. 

In Figs. 26 and 27, the tape shown is com¬ 
posed of three thicknesses cl, c2, c3, joined at in¬ 
tervals by vertical connections to produce open- 
ended hook-tube passages through the tape, the 
arrangement of the thicknesses and passages al¬ 
lowing of the tape being applied either way up on 
one side between the folded down part (or upper 
edge) of the curtain and the main part of the 
curtain. j 

In Figs. 28 and 29, a similar make of tape is 
shown but with the thicknesses arranged so that 
the tape may be applied any way up on either 
side, and still allow the hooks to pass into the 
curtain heading. In this construction of tape 
alternate pairs of hook-tubes, o 1 , o 2 , open at 
their upper ends on to the rear side of the tape 
and at their lower ends open on to the front side 
of the tape, whilst the intermediate pairs of hook- 
tubes open at their top ends onto the front side 
of the tape and at their lower! ends open on to 
the rear side of the tape, the two thicknesses of 
the tape forming the strap portions of the hook- 
tubes and the tape proper being woven and united 
to suit. 

In Fig. 30 the tape is formed so to have the 
hook-tube passages on the inner face of the tape. 
In the case of a heading made according to Fig. 
3, the top part of the curtain may extend down 
in front of the heading to form a valance as 
shown in Fig. 30. 

In Figs. 31 and 32, a row of siide-by-side ordi¬ 
nary hook-tubes q is applied to the lower part of 
the tape, and drawcords r, r are applied to both 
the lower and upper part. 

In Figs. 33 and 34, a row of bpok-tubes s open 
at their lower ends, but closed at their upper 
ends, is applied to the upper part of the tape, 
also drawcords, and a row of ordinary hook-tubes 
t (opening on to the front side of the tape, top 
and bottom) is applied to the lower part of the 
tape, this construction of tape being mainly use¬ 
ful with the construction of hook shown in 
Fig. 20. i 

The Invention is equally applicable to curtain 
valances, portiere rod curtains and the like. 
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As shown In Pig. 36. the top part of the tape 
may be bifurcated and serve to enclose the raw 
edge of the top part of the curtain. 

As shown in Pigs. 37 and 38, the folded-down 
part of the curtain may be secured In position 
relatively to the top part of the curtain by means 
of the suspension hooks (Fig. 19), or by means of 
the stiffeners (Fig. 22) the stems of the hooks, or 
stiffeners, after passing through the tape, grip¬ 
ping the lower edge part of the folded-down por¬ 
tion of the curtain. Instead of the twin thick¬ 
nesses of wire lying in a plane parallel with the 
tape, they may lie in a plane at right angles 
thereto, in order the better to grip the curtain 
material. 

In Pig. 39 the tape Is shown with twin side-by- 
side hook-tubes, with openings in the tape behind 
the hook-tubes or otherwise, according as the 
hooks require to pass into the heading, or in 
front of the heading. 

In Pigs. 40 and 41 the tape is formed with 
groups of three side-by-side hook-tubes and with 
an opening in the tape behind the central hook- 
tube. so that on application of a hook like that 
shown in Fig. 42 the stem part may pass up the 
central hook-tube into the heading via the open¬ 
ing in the tape, whilst the lateral group of the 
hooks may engage the two outer hook-tubes from 
their lower open ends. Alternatively an ordinary 
twin-over hook with lateral prongs may engage 
all three hook-tubes from their lower ends and 
extend through their upper ends in front of the 
tape. 

The improved heading is not limited to any 
particular make of tape, or arrangement of hook- 
tubes or openings in the tape, and it must be 
understood that any make of tape having hook- 
tubes, loops or openings may be employed allow¬ 
ing of the use of suspension hooks in the manner 
described. 

By using the tape to form part of one side, or 
the whole or major part of one side of the cur¬ 
tain heading, a saving of curtain material is 
effected, and by using the tape to form part of 
the heading, and hooks to engage the heading up 
to its upper edge, the curtain heading is more 
effectually held erect. By there being only two 
thicknesses of material sewn together except in 
the case of a raw selvedge, where the tape is 
joined to the curtain, it will be appreciated that 
the pleating will be more uniform and pro¬ 
nounced throughout the whole depth of the head¬ 
ing than when three or four thicknesses are 
joined together, especially along the top edge of 
the tape. Also, by connecting the tape along its 
central part, as well as along its edges, the pleat¬ 
ing of the tape ensures more pleasing and even 
pleating of the curtain, especially in the case of 
the tape extending to the top of the heading 
(Pig. 3) and with the rear stem parts of the 
hooks and stiffeners lying within the heading 
they are concealed from view. 

What I claim Is: 

1. In a curtain having the upper edge thereof 
folded over on Itself for a substantial d i sta n ce 
along substantially the entire width thereof, a 
relatively narrow strip of tape having its upper 
edge stitched to said folded edge only of said 
curtain, the lower edge of said tape being stitched 
to the body only of said curtain along its width, 
said tape and folded portion in combination 
constituting a curtain heading providing a free 
pocket from the top of said curtain to the lower 


edge of said tape, the improvement which com¬ 
prises at least one series of hook-tubes in said 
tape, the lower ends of said tubes adapted to 
open to the outside of said pocket and the upper 

5 ends adapted to open to the inside of said pocket. 

2. In a curtain having the upper edge thereof 
folded over on itself for a substantial distance 
along substantially the entire width thereof, a 
relatively narrow strip of tape having its upper 

10 edge stitched to said folded edge only of said 
curtain, the lower edge of said tape being stitched 
to the body only of said curtain along its width, 
said tape and folded portion in combination 
constituting * curtain heading providing a free 

13 pocket from the top of said curtain to the lower 
edge of said tape, the improvement which com¬ 
prise*; at least one series of hook-tubes in said 
tape, the lower ends of said tubes adapted to 
open to the outside of said pocket and the upper 

20 ends adapted to open to the inside of said pocket 
and a drawcord in said pocket. 

3. In a curtain having the upper edge thereof 
folded over on itself for a substantial distance 
along substantially the entire width thereof, a 

23 relatively narrow strip of tape having its upper 
edge stitched to said folded edge only of said 
curtain, the lower edge of said tape being stitched 
to the body only of said curtain along its width, 
said tape and folded portion in combination con- 

30 stltuting a curtain heading providing a free 
pocket from the top of said curtain to the lower 
edge of said tape, the improvement which com¬ 
prises at least one series of hook-tubes in said 
tape, the lower ends of said tubes adapted to 

33 open to the outside of said pocket and the upper 
ends adapted to open to both the outside and 
the inside of said pocket. 

4. A structure as claimed in claim 1, wherein 
the tape has an additional row of hook-tubes 

40 below the aforesaid hook-tubes, the latter hook- 
tubes opening on the front side of said tape. 

5. A structure as claimed in claim 1, wherein 
the tape has an additional row of hook-tubes 
below the aforesaid hook-tubes, the latter hook- 

45 tubes opening on the front side of said tape, the 
hook-tubes of each row being spaced apart and 
the hook-tubes of the lower row being in aline- 
ment with the spaces between the tubes of the 
upper row. 

5 Q 6 . A structure as claimed in claim 1 wherein 
the tape is formed with through hook-tubes by 
making the tape of two thicknesses, and one 
thickness lying in stepped relationship to the 
other, the two thicknesses being united vertically 

5 - at intervals to form the hook-tubes, as herein 
set forth. 

7. A structure as claimed in claim 1 wherein 
the tape is provided with hook-tubes, opening on 
to opposite sides of the tape, the tape being 

00 formed of three thicknesses lying in stepped re¬ 
lationship, the upper and lower being in align¬ 
ment. the central thickness overlapping the 
others and being secured at intervals thereto to 
form the hook-tubes, as herein set forth. 

8 . A structure as claimed in claim 1 wherein 
the tape is formed with hook-tubes opening on 
to opposite sides of the tape, and certain of them 
being arranged with their upper ends opening 
on to one side of the tape, and certain others open- 

_ 0 ing at their upper ends on to the other side, and 
thereby allowing of the tape being applied with 
either side edge up. as herein set forth. 

ROGER FRENCH. 
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1 

The present Invention relates to a drapery 
hook and to the combination of a drapery hook 
and drapery construction with which the hook is 
used in hanging draperies. 

Draperies for windows, open arches, etc. are 
frequently suspended by means of hooks, eyelets, 
or the like, supported from a rod, wire, or some 
type of fixture secured over the window or open¬ 
ing from which the drapery is to be hung. Great 
difficulty is sometimes encountered in hanging 
the draperies evenly and positioning ruffles or 
folds in a uniform or desired manner. This diffi¬ 
culty is brought on frequently because of the 
type of drapery used and because the pins cannot 
be accurately placed in the heading of the drapery 
to make the hooks all effectively line up in the 
right direction. Even an expert in hanging 
draperies finds some difficulty in lining up the 
hooks so that the drapery will hang level and not 
be up at one point and down at another point. 

Another objection to the type of hooks com¬ 
monly used is that they project outward from the 
drapery material and frequently destroy the con¬ 
tinuity of the drapery lines at the top of the 
drapery. It is often for this reason that the 
drapery tops are covered over in the front by 
cornices and other decorations to hide the ir¬ 
regularity of the top of the drapery as it is sus¬ 
pended by hooks from rods and in other ways. 

In the present invention the drapery head, or 
top. is so finished that with the use of the type 
of hook of the present invention substantially 
no effort is required to hang the drapery in the 
proper manner with the top aligned and sus¬ 
pended as it should be. In the present invention 
the top of the drapery is provided with a turned 
marginal portion which is tacked down to the 
body of the drapery, preferably at regularly 
spaced Intervals, usually in a vertical direction. 
This tacking of the margin and the margin ma¬ 
terial Itself serves to support the hook without 
penetrating the material providing a secure fas¬ 
tening means which remains in position and does 
not get out of place. These hooks are preferably 
spaced uniformly along the turned margin and 
also near the end edge of the drapery and pro¬ 
vides a uniform suspension for the drapery along 
its whole length. 

Without further describing the merits and ad¬ 
vantages of the present invention, the Invention 
will be described in connection with an embodi¬ 
ment thereof, illustrated by the drawings in 
which Figure 1 shows one form of the hook 
of the present Invention in a perspective view. 
Figure 2 shows the top of a drapery with parts 


2 

in fragmentary section illustrating the hook and 
its position in relation to the top of the drapery. 
Figure 3 shows a section taken on the 3—3 
of Figure 2 and Figures 4—6 show in per sp ec ti ve 
3 modifications of the hook of Figure L 

The hook shown in Figure 1 comprises a hook 
portion, |, with a downwardly extending 3, 
and upwardly extended stem, or 3, joined 

to stem 2, the shank 3 terminated at the by 
10 a pair of loops, 4 and i. In th* arrang eme nt 
i ndicated in ngure 1 the hook may be made of a 
single wire which is doubled in the portions I 
and 2 with the wire branches dose together or 
touching one another, and botlis following the 
16 same shape. The doubled wire 3 , farms 

a very narrow or thin V with the stem 2, with 
the lower portions of the stem 2, and the 
3, subst an t ial l y In juxtaposition to each other. 
The loops 4 and I bend outwardly substantially 
SO at right angles to the wires 3 and farm with the 
wires, 3, a substantial T shape figure. The wire 
portions 3—2 and I are substantially aligned in 
position on the drapery head or perpendicular 
to the plane of the drapery. 

25 In the construction of the modifications of Fig¬ 

ures 4 and 5 the same general purpose is obtained 
in somewhat a different fashion. The hook of 
Figure 4 has a single wire hook portion I, with a 
single wire downwardly extending stem. I, and an 
30 upward portion 3, which continues into a V 
shaped loop with sides I and II terminating wKh 
an inwardly bent end 11, lying adjacent the up¬ 
ward member 8. The loop formed by the de¬ 
ments 3, II, II, lies In a plane'at an angle or 
35 perpendicular to the hook portion and have their 
inner arms close or touching each other. In the 
arrangement indicated in Figure 6, the pin or 
hook may be formed from a flat piece of material, 
12, by bending a tongue, 13, with a hooked end. 
40 14, out of a central section of the piece 12. In 
this structure the tongue IS is sufficiently flex¬ 
ible so that it may be moved away from the piece 
12, or Is permanently posi ti oned away from the 
piece 12 forward of it, as shown in Figure 5, to al- 
45 low for the thickness of the turned margin at the 
top of the drapery. 

Figures 2 and 3 show how the hook of Figure 1 
Is used In connection with the drapery. The 
drapery II is provided with a turned marginal 
so top. II, forming a border for the top of the drap¬ 
ery. The turned in border Is on the Inside, or 
what may be called the “wall side” of the drapery. 
The margin 11 may be of the same material as of 
the rest of the drigwry or of d iff er ent material 
65 and may be joined at the drapery either by being 
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an integral part of It or by stitching at the top 
edge. 

The Trmrg fa il may be faced on the inside with 
some buckram material or some other sti ffening 
material. IT. to the margin. 18. stiff. This 5 
margin is tacked down by vertical stitching. It, 
preferably running up and down to the body of 
the drapery, the stitching being spaced prefer¬ 
ably at equal intervals along the margin, except 
that at the e"d of the drapery an additional line 10 
of stitching. It', is provided so that a hook may 
be placed as near to the ends of the drapery as 
posdble. 

The hook of Figure 1 is inserted between the 
turned margin of the drapery and the body of 15 
the drapery itself, with the stitching going be¬ 
tween the two shank elements, 19 and 28, and the 
stem, 2, of the hook lying against the outer sur¬ 
face of the turned marg in, 16, and the shank 3. 
on the inner face of the margin. The hook is 20 
preferably of such a length that the top loops, 

4 5, bear against the folded section 21, be¬ 

tween the margin and the front of the drapery. 
The shariir 3. and the stem 2, may, if desired, have 
their junction, or bend, 22, below the lower edge, 25 
23, of the turned margin. 

The stem 2 the shank 3 may be practically 
touching one another with enough spring be¬ 
tween the two parts to grip the turned margin 
when inserted. If the hook is constructed with 30 
this provision. It is possible to eliminate the upper 
loops 4 and 5, but for the most part it is prefer¬ 
able to have the loop ends, 4 and 5, lie against 
the top fold, or crease, between the margin and 
the body of the drapery. 35 

The hook Itself may be made of suitable mate¬ 
rial such as brass, iron, plastic, or other durable 
material and may be in the form of a wire, as 
indicated in Figures 1 and 4, the construction of 
Figure 1 being preferred, or, as indicated in Fig- 40 
ure 5, in the form of a flat sheet which may be 
stamped and formed to the shape and construc¬ 
tion as described above. 

The hooks of Figures 4 and 5 are inserted in 
similar relationship to the drapery as the hook 45 
of Figure 1. In each case the hook element will 
be positioned on the outer side of the turned mar¬ 
gin and be spaced from the top by the depth of 
the margin, while the locations of the hooks will 
be determined by the sewed or tacked up and 50 
down seams. By placing a seam, 18', near the 
ends of the drapery, a hook may be attached near 
the end of the drapery so that it is possible to 
keep the ends in position in the same manner that 
the rest of the drapery is kept in position. 65 

The method of the present invention of sup¬ 
porting and hanging the drapery not only makes 


it possible to level the d r apery evenly on the sup¬ 
porting rods or brackets without any effort, but 
also insures the material from being injured in 
any way, since there are no pointed ends to 
pierce the material, nor are any pins used for 
supporting the hooks. The present construction 
does not in any way interfere with the style or 
design that the front of the drapery may have. 
If desired, the margin may be formed in tucks or 
pleats and ruffles or any other type of hanging or 
draping may be used. The construction may afto 
be applied to heavy lined drapes of any kind of 
materials, as well as to thin , unllned, hanging 
curtains and draperies of sflk or other description. 
The hooks are so firmly fixed to the draperies that 
drawstrings may be used for opening or closing 
the drapery on the rods in the usual fashion. 

Having described my invention. I now claim: 

In combination with a drapery having a top 
turned down margin sewed to the body of the 
drapery at spaced intervals in up and down lines, 
a hook for hanging the same formed of wire 
having two free straight substantially touching 
elements extending downward adapted to press 
one on either side of the up and down line of sew¬ 
ing between the turned down margin and the 
drapery, means supporting the wires together in 
said free touching relation, and a further wire 
element extending from the lower end of said 
first elements upwards in substantially parallel 
relation thereto with a sufficient inclination to¬ 
wards the first two wires to make contact sub¬ 
stantially with each of the first two wires toward 
the top ends thereof, said further wire having a 
hook element formed at its end extending away 
from the place of contact with the other two 
wires, whereby said further wire will press on said 
margin on the outside along the line of sewing 
and against said first two wires with the hook ele¬ 
ment extending outward of the face of the mar¬ 
gin when the hook is in position on the drapery. 
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This application relates to drapery hangers 
useful in hanging draperies on rods or supports. 

A primary object of the present invention is 
to provide a drapery hanger in the form of a 
single length of wire which may be bent to pro¬ 
vide several major members as follows: A 
bottom opening U-shaped hook member which 
hooks over the drape rod; a bottom opening 
U-shaped clip which grips the upper edge of a 
drape; and finally, an upwardly projecting hook¬ 
ing pin member which hooks the drape to the 
hanger and thus supports the drape. 

A supplementary object of the present inven¬ 
tion is to provide a drapery hanger having the 
three aforementioned members all made from 
one integral length of wire bent to provide such 
members. 

A still further object is to form the parts in 
such a way that when the hanger is applied to a 
drape, the hooking pin member thereof will not 
snag the drape as the hanger clip is slid down¬ 
wardly with the drape inside the clip. 

An embodiment of the invention has been con¬ 
structed and is disclosed in the single figure of 
the appended drawing. 

The drapery hanger hereof is in the form of 
a single length of wire having numerous bends 
as follows. Starting with the right end <0 of 
the wire, the first major bend is at M so that 
portions 12 and 14 together define a botom open¬ 
ing U-shaped hook member A for supporting 
the hanger on a drape supporting rod. The next 
major bend is at 16 where the lower end of the 
portion 14 is formed as a return bend extension 
17 which itself is bent again at 18 to provide an¬ 
other return bend extension 20. Portions 17 and 
20 engage at 21 and together form a bottom 
opening U-shaped clip member B inside which 
may be passed the upper edge portion of a drape. 

A fourth major bend at 24 provides still an¬ 
other return bend extension forming a short 
wire hooking pin C having a sharpened free end 
or point 26 which may be passed through the 
drape so as to hook the hanger as a whole to the 
drape and thus support it. 

The lower part of the return bend extension 
28 is offset as shown at 27 so that the pin C is 


offset in order that its end 26 be forward of the 
plane between the return bend extensions 17—20, 
inside clip B, whereby pin end 28 will not snag 
the drape as the hanger is being mounted there- 
6 on by sliding the clip B dowp upon the upper 
edge of a drape inside the clip.' 

It will be observed that the hjanger here shown 
is made of a single piece of wire bent to provide 
the portions 12—14 (hook A\| and 17—20 (clip 
1° B>. and the hooking pin (C). j 

Now having described the; drapery hanger 
herein disclosed, reference shoiild be had to the 
claim which follows. 

I claim: 

15 A drapery hanger comprising: a single length of 
wire having several portions j defining several 
major members as follows: first and second por¬ 
tions defining an open bottom U-shaped hook 
member, third and fourth portions defining an 
20 open bottom U-shaped clip member, these por¬ 
tions engaging each other near their lower ends 
to provide a drapery grip meanjs, and a fifth sec¬ 
tion in the form of an upwardly projecting hook¬ 
ing pin member, with the five sections being 
25 integral and with the trailing end of one portion 
defining the leading end of the inext higher num¬ 
bered portion, the lower end of the fourth sec¬ 
tion being forwardly bent and thus offsetting the 
hooking pin member so that I its upper end is 
.ao forward of a plane inside the j clip member, be¬ 
tween the third and fourth I sections, behind 
which plane is the third sectijon and the hook 
member defined by the first and second sections. 

35 BERT P. SOLOMON. 
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1 2 i 

The present invention relates to a drapery hook Figure 2 shows a side elevation of the drapery 
and more particularly to the type of drapery hook. 

hook which has been claimed and described in Figure 3 shows a drapery hook as applied to 
my prior application. Serial No. 25,732, filed May a drapery shown in fragmentary view. 

7, 1948, now Patent No. 2,512,376, issued June 20, 5 Figure 4 shows a section taken on the line 
1950. The present invention is an improvement 4—4 of Figure 3. 

on the hook disclosed in the above-mentioned Figure 5 shows a modification of a detail of the 
application, particularly in regard to the stiffness hook shown in Figures 1 to 4, and Figure 6 shows 

of its spring structure due to its particular con- a section taken on the line 6—6 of Figure 2. 

struction. As described in my prior application. 10 In the arrangement shown in Figures 1 to 4, 
the hook of the present type is exclusively ap- the drapery hook comprises! a wire or rod formed 

plied to draperies which have a folded-over bor- with two substantially coextending branches I 

der or hem at the top edge which is stitched and 2 which abut one another in their top sec- 

down at intervals in an up-and-down direction tion 3 on the inner side of teach of the branches 

from the top of the drapery to the end of the 15 and which at their lower ends 4 and 5 are spaced 
hem, thus leaving the hem open at its bottom apart slightly. The base o i the branches I and 

end held down only by the series of parallel lines 2 are formed into a loop 6. > The elements I and 

of stitching transverse to the length of the hem. 2 and the loop 6 are preferably all formed of 

The hook disclosed in the present invention and a single wire or rod and lie substantially in the 

that used in the prior application is inserted be- 20 same plane. The wire or rod is of metal and 
tween this turned-over marginal hem and the while comparatively stiff provides an inward 

back of the drapery face with one branch of the spring pressure at the abutting portion 3 so that 

hook on one side of a hem and the other branch while it may be opened up slightly in the section 

of the hook on the other side of the same hem. 3, the tendency is for the branches or arms I 

I have found that in order for a drapery hook of 25 and 2 to press firmly against one another in this 
the type herein described to hold the material of section. The loop 6 is shown as substantially 

the drapery efficiently, it must be not only sub- rectangular in form but a rcjunded or other type 

stantially rigid to distortion but also there must of loop may be used in the same position as the 

be a clamping action by the hook which will loop shown, provided the two branches I and 2 

bear quite tightly against the turned-over mar- are tensioned towards one another along a sub¬ 
gin or hem at the up-and-down line of stitch- stantial section of their upper portions, 

ing, so that the face of the drapery will not To one face of the loop at its center line, there 
fall or pull forward from the hook. If the clamp- is welded a hook member 7. j This hook member 

ing action is not secure, there is a tendency for 7 is formed from a wire or rod similar in thick- 

the arms of the hook on either side of the line of 35 ness and of the same metal used for the rest of 
stitching to be pulled away from the line of the hook. This hook member comprises a long 

stitching which means that the front face of straight stem or shank section 8 with a top 

the drapery will bulge forward at this point. This hooked or curved section 9 v^hich is bent back- 
action tends to make the drapery hang unevenly wards away from the branches 1 and 2 to form a 

and also to bulge out in spots where the hooks ^ hook as shown in Figure 2. The lower end of the 
are attached. The hook disclosed in the present section 8 has a sharp angular bend at 10 termi- 

invention overcomes this difficulty and provides pa.ting in a short downwardly extending section 

the necessary clamping action which clamps the 11 which comes to the face of the center of the 

hook right at the line of stitching and since the loop where it is welded to the loop. The arrange- 

stitching goes through the front face of the 45 ment of the hook member 7; is such that it is 
drapery, the front face of the drapery is held positioned substantially in a plane perpendicular 

tightly to the hook in the proper direction at this to the plane in which the arms I and 2 and the 

point. loop 6 lie. This plane occupied by the hook 

Without further describing the merits and ad- member 7 is also symmetrical with the branches 

vantages of the present invention, the invention 50 I and 2 and the loop 6. The elements I and 2 
will be described in the specification below in and most of the loop 6 which lie on the inside of 

connection with the drawings illustrating an em- the hem may be call ed a support 12 supporting 

bodlment thereof In which: the hook element 7 which lies against the outer 

Figure 1 shows a front elevation of the drapery face of the hem. The angular element 10 spaces 

hook of the present Invention. 55 the arm 8 at its lower end IS away from the arms 



BEST COPY AVAILABLE 

from the original bound volume 



27- 


$. 083 , 87 $ 


5 


4 


I and t, but towards the upper end of the arm t 
the arm practically lies In the tangential relation 
to both arms I and 2 . 

Figure 2 shows the arm 8 In Its upper region 
spaced slightly away from the arms I and 2 but 5 

1 prefer to have the arm 8 tangent to both ele¬ 
ments I and 2 as shown in Figure 6 which corre¬ 
sponds substantially to the section 6—6 of Figure 

2 except that there the arms 1 and 2 as shown 
are not quite tangential to the arm 8 . The arm 10 
8 may occupy either relation depending upon the 
tension desired on the drapery which is also 
dependent upon the thickness of the drapery. 
With very heavy drapery, it may be desirable to 
provide a slight spacing between the arm 8 and 16 
the arms I and 2 but in most cases, the resiliency 

of the arm 8 will be sufficient to provide for the 
thickness of the drapery material so that no 
initial spacing of the arm 8 from the arms I and 
2 need be made. By welding the short end sec- 20 
tion II to the face of the loop 6 with the arm 8 
of the hook directed inwardly to an abutting 
position of the supporting arms or branches I and 
2 , the hook will be provided with a strong spring 
tension force so that the necessary strain to sepa- 25 
rate the top of the arm 8 from the arms I and 2 
will be substantial for the separation correspond¬ 
ing to the thickness of the hem. 

A hook such as shown in Figures 1 and 2 when 
applied to a drapery will firmly hold the drapery 30 
as indicated in Figures 3 and 4. The drapery 
here comprises the facing or drapery proper 14. 
the turned-over hem. or border 18 with the trans¬ 
verse stitching in up-and-down parallel lines 
shown by stitching lines 18 and 17. As has been 35 
described, the hook is inserted in the drapery 
with the arms I and 2 between the facing 12 and 
the turned-over end IS, the arm I being po¬ 
sitioned on one side and the arm 2 on the other 
side of the stitching. The hook element 7 is on 40 
the outside of the margin 15 with the arm 8 
pressing against the material IS compressing it 
against the arms I and 2 on the inside of the 
margin and centrally along the line of stitching 
16 and 17. The lower end of the hook where the 45 
section 11 is welded to the loop 6 will rest against 
the edge 18 of the hem and in fact, the section 11 
may dip inwardly into the plane of the loop as 
indicated in Figure 2. This itself tends to clamp 
the lower end of the hem of the material and to gg 
prevent the hook from working up and down 
since the material must pass between the inner 
side of the angle section 10 and the upper corner 
of the loop. 

The hook of the present invention when once 
put in place holds tightly to the material and it 
is not easy to draw the hook out and impossible 
for the hook to swing from side to side. 

In order to avoid sharp ends on the supporting 
arms I and 2 , the upper sections may be sepa- „ 
rated as a fork with upwardly extending tines II 
and 20 which may be capped by rounded or spher¬ 
ical ends 21 and 22 respectively. The ends of the 
supporting arms I and 2 may also be terminated 
as indicated in Figure 5 where the arms I and 2 
are merely spaced further apart as indicated at 
23 and 24 and terminated in smooth loops 25 and 
26 respectively lying in the same plane as the rest 


of the support 12. Other useful constructions of 
the terminating end supports may be used and if 
it is desired to have the upper end of the hook 
run to the top of the hem as indicated in the 
prior application, then a termination such as 
shown in Figure 5 of the present application or 
Figure 1 of the prior application may well be used. 

Having described my invention, 1 now claim: 

1. A drapery hook comprising a stiff wire 
formed into a small loop in the midsection of the 
wire with ends extending from the loop at each 
side and to a substantially contacting position 
with one another In the section away from the 
loop, said loop and ends lying in a common plane, 
a hook member having a hooked section with a 
stem extending therefrom in a direction longi¬ 
tudinally with said end extensions of the loop, 
said stem at Its end having a turned in section 
abutting the bottom of the loop wherein the stem 
is welded to the loop, said stem lying substan¬ 
tially in a plane perpendicular to said common 
plane and including the line of contact between 
said end extensions of said loop, said stem being 
directed towards said line of contact and said 
hooked section away from said line of contact. 

2. A drapery hook formed of stiff wire compris¬ 
ing a support constituted of two substantially 
contacting arms Joined at their base by a loop 
integral with the arms, said loop and said arms 
lying in a common plane, a hook having a 'hank 
terminating in an inwardly offset section abut¬ 
ting and welded to the lower side of the loop 
in a line symmetrical with the support, said 
offset section being inclined and extending into 
the plane of the loop and said shank being of 
resilient metal and inclined to contact substan¬ 
tially with each of said contact arms on each 
side of their contact with each other whereby a 
drapery having a hem joined together by a line 
of transverse stitching may be held between three 
substantially parallel lines of contact. 

3. A drapery hook formed of stiff wire com¬ 
prising a support constituted of two substantially 
parallel opposed arms joined integrally together 
at their base through a loop of which the arms 
are an extension of the open side, of the loop 
and in substantially the same plane as said loop, 
said arms being closely spaced from one an¬ 
other in a section away from the loop, a hook 
having a shank terminating in an inwardly bent 
section offsetting the lower end of the shank from 
said loop to which said inwardly bent section is 
welded, said shank being inclined towards said 
arms in its upper section near the hook in a 
position symmetrical with said opposed arms with 
the hook portion extending away from said arms. 

SAMUEL PERLMUTTER. 
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PLEATING DEVICE 
Bert P. Solomon, Detroit, Mich. 

Application January 16,1951, Serial No. 206,216 
2 Claims. (CL 160—348) 


Be it known that the undersigned has invented 
a new and useful pleating device of which the 
following is a specification. 

In the making of drapes, the task of forming 
pleats and of hanging the drapes so that satis¬ 
factory pleating and hanging of the drapes will 
be assured is quite difficult, often beyond the 
capacity of the inexperienced. In this applica¬ 
tion there is disclosed a device for pleating drapes 
and for hanging them, useful in the manner de¬ 
scribed herein to enable even the most inexperi¬ 
enced person to obtain satisfactory results. 

For an understanding of the device herein dis¬ 
closed and its manner of use, reference should 
be had to the appended drawing and to the fol¬ 
lowing specification. 

In this drawing: 

Pig. 1 is a view of a pleating device, full size. 

Pig. 2 is a side view as if from the right of 
Pig. 1. 

Pig. 3 is a quarter-scale view of a drape formed 
for use with the pleating device of Pig. 1. 

Pig. 4 is a diagrammatic right edge view of 
the drape of Pig. 3. 

Pig. 5 is a full-scale diagrammatic view of the 
drape formed for pleating. 

Mg. 6 is a double-scale diagrammatic view of 
the drape pleated in a triple or French pleat. 

Fig. 7 shows a drape formed for box pleating. 

Pig. 8 shows the drape of Pig. 7 box pleated. 

Pig. 9 shows two drapes formed for being 
pleated and joined. 

Pig. 10 shows the drapes of Pig. 9 pleated and 
joined. 

The pleating device hereof includes three pieces 
of wire, referenced 10, II, and 12, which are 
formed as shown in Pigs. 1 and 2 and soldered 
together by solder at two points 14 to form a 
unitary plea ter. The lower part of the device 
may be regarded as a base and the four upwardly 
projecting portions 15 may be regarded as the 
four fingers of the pleater. Each finger is of 
fine wire. Hie wire 12 is bent, as shown, to pro¬ 
vide a hook IT well below the upper ends of 
fingers II. 

The pleater is shown full scale, and is ft" wide 
and 3ft" long, and the fingers are spaced ft", 
ft", and ft", respectively. 

The wires are of springy material so that the 
fingers, which are long, tend to retain their pre¬ 
determined shape and spacing, as shown in Pig. 
1, and to return thereto if sprung away. 

The use of the pleater herein disclosed will 
now be described, with reference particularly to 
Figs. 3—10. 



There is provided for use with the pleater a 
pattern in the form of a strip of paper, approxi¬ 
mately 3" wide and 48" long. On this strip are 
marked lines corresponding in general to the lines 
5 28 arranged in pairs 21, as shown on Fig. 3. This 
strip is a pattern strip and is used as follows: 

A drape 30 has its upper end tinned over at 
31 to provide a loose hem 32 which may be tacked 
or basted down. The pattern strip, previously 
10 described, is then laid over!the hem 32, where¬ 
upon stitch lines 20 are sewn on the hem 32 to 
secure it to the body of the drape 30, after which 
the paper pattern strip may! be torn off the hem 
to leave the hem stitched to the drape proper 
15 on lines 20. These lines are closely spaced and 
arranged in pairs. Each pair defines a long, 
narrow pocket or tunnel 21 inside the hem. open 
at its lower end and closed a4 its upper end where 
the hem is folded over at 31. The several pairs 
20 are spaced on a spacing Considerably greater 
than the spacing of the lines of a pair, and the 
several groups shown are spaced apart an even 
greater space. Thus, for a 3 '' hem. the spacing of 
a pair is ft", the spacing between pairs is 1ft" 
25 and the spacing between groups is 4", by way 
of example. 

Thereupon, the four fingers of a pleater are 
worked into the four pockets or tunnels 21 formed 
by the pairs of stitch lines 20, with the result that 
so at each group of four pockets there is formed 
a triple or French pleat, as shown in Fig. 6. 

Since the several pleaters on a drape are iden¬ 
tical. the groups of pleats of a drape will like¬ 
wise be identical, assuming, of course, that the 
35 stitch lines were formed according to the pattern 
provided and above described. Likewise, since 
the several pleaters on a drape are identical, the 
hanger hooks IT will be located properly and 
identically so that the drape will hang evenly. 
40 These hanger hooks may be used for hanging 
the drape on the sliders of traverse rods or direct¬ 
ly over a drape rod. below the upper edge of the 
drape and thereby concealed. 

Mgs. 7-8 show the formation of a box pleat. 
The outer two tunnels 21 of each group are uti¬ 
lized, with the inner two tunnels 21 of each group 
being omitted or not utilized. The two outer 
fingers of the pleater will be squeezed together 
and used in pairs, two fingers to a loop or tunnel 
50 21, todeflne the box pleat. 

Figs. 9-10 show the joining land pleating of two 
drapes, 131 and 231, utilizing tunnels 21 formed 
by lines 21, with two fingers and two tunnels to a 
drape. 

U Now having described the pleader herein dis- 
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dosed and Its manner of use, reference should 
be had to the claims which follow. 


projecting elongated vertical pleating lingers hav¬ 
ing blunted upper ends, all four of said Angers 


I claim: being of substantially the same length and ex- 

1. For use with a drape having at Its upper edge t endin g the full lengths of said tunnels, and pro- 
a plurality of vertically horizontally 5 Jectlng well above the hook and being spaced two 

spaced parallel tunnels or loops dosed at their to each side of the hook, said Angers and hook 
upper ends open at their lower ends, a plea ter being interconnected at their lower ends, with 

a.pd hanger device insertable upwardly into said all four Angers coming together at their lower 
tunnels through their open lower ends, said de- ends closer than at their upper ends for pinching 
vice having a drape hang in g hook and four co- 10 the pleats together at the lower ends of the tun- 
planar dosely a nd horizontally spaced upwardly nels. the hanger and plea ter being constructed of 
projecting elongated vertical pleating Angers hav- wire and being formed and dimensioned to have 
ing blunted upper ends, all four of said Angers sufficient resilience at the lower ends of the Angers 
being of substantially the same length and ex- to enable all Angers to be moved manually and 
tending the full lengths of said tunnels, and pro- 10 easily towards or away from one another to fa- 
Jecting well above the hook and being spaced two cllltate Insertion of the Angers into said tunnels 
to each side of the hook, said Angers and hook an< l to enable the intermediate Angers to be 
being Interconnected at their lower ends, with all squeezed m a n ually towards and closely adjacent 
four Angers coming together at their lower **r>ds the outermost An gers for a considerable distance 
closer than at their upper ends for pinching the 20 along such Angers, the Angers having an inherent 
pleats together at the lower ends of the tunnels. tendency to return to their original spacing after 
the hanger and plea ter being constructed of wire being manually squeezed together or spread apart, 
and being formed and dimensioned to have suffl- outer pair of Angers being the legs of a 

cient resilience at the lower ends of the Angers U-shaped piece of wire, the inner pair of Angers 

to enable all Angers to be moved manually ar>ri 23 also being the legs of a second U-shaped piece of 
easily towards or away from one anothe r to fa- wire nested coplanar with and inside the first 
cilitate insertion of the fingers into said tunnels piece of wire, and the hook being an Inverted 
and to enable the intermediate fingers to be 11111x1 U-shaped piece of wire whose plane Is nor- 
squeezed manually towards and closely adjacent mal the Plane of the first two pieces of wire, 
the outermost fingers for a considerable Hict»nrp 30 a 11 three pieces being joined at the nested bights 
along such fingers, the fingers having an inherent ol the first two and at the end of one leg of the 
tendency to return to their original spacing after third piece. 

being manually squeezed together or spread apart. BERT P. SOLOMON. 


2. For use with a drape having at its upper 
edge a plurality of vertically extending horizon¬ 
tally spaced parallel tunnels or loops closed at 
their upper ends and open at their lower ends, a 


35 REFERENCES CITED 

The following references are of record in the 
file of this patent: 


plea ter and h a n ger device insertable upwardly 
into said tunnels through their open lower ends, 
said device having a drape hanging hook and four 
coplanar closely and horizontally spaced upwardly 
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Statement of Questions Presented 

1) In an action for a declaratory judgment that defend¬ 
ant’s patent is not infringed by plaintiff’s devices (which 
devices defendant had charged with infringement, by letters 
to plaintiff’s customers), in which action defendant does 
not counterclaim for patent-infringement, 

1-a) does plaintiff have burden of proving non-infringe¬ 
ment or does defendant have burden of proving in¬ 
fringement ? and 

1-b) if its is plaintiff’s initial burden to prove non¬ 
infringement, does such burden not shift when plaintiff 
has made out a prima facie case of non-infringement, 
namely, is it then not defendant’s burden to prove 
“equivalence” (if that doctrine is relied on) ? 

2) Is there infringement, where the accused devices lack 
constructional features expressly called for by the claims 
and forming basis of their allowance ? 

3) In order to encompass accused devices manifestly not 
within the apparent scope of the claims, may un¬ 
ambiguous claim-language be given a range of “equiv¬ 
alents” which encompasses the prior-art or goes counter 
to or in effect tripes out the limitations which were the basis 
for their allowance, or which lacks basis in the specifica¬ 
tions and drawings ? 

4) Is the burden of proving lack of invention over the 
prior-art (or of proving any other matter, to invalidate 
patent) any greater upon a plaintiff in an action for de¬ 
claratory judgment (in which there is no counterclaim for 
patent-infringement) than upon a defendant in an ordi¬ 
nary patent-infringement action ? 

5) Are the claims of the patent here in suit not invalid 
for lack of invention over the prior-art ? 

6) Is Claim 5 of the patent not invalid under Lincoln vs. 
Stewart-Wamer (303 U. S. 545), as claiming more than 
patentee invented and as an attempt thereby to monopolize 
the admittedly old drapery-tape by claiming it in “combina¬ 
tion” with an assertedly improved drapery-hook ? 

7) Is Claim 5 not invalid as lacking support in the spec¬ 
ifications and drawings of the patent ? 

8) Are the claims not invalid as violating 35 U. S. C. 112 
because of the inclusion therein of details admittedly dic¬ 
tated wholly by considerations of style and not forming 
any part of patentee’s contribution ? 
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Nature of the Action 
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Jurisdictional Statement 

Jurisdiction of the lower Court is founded on the Act 
of June 25, 1948, c. 646, 62 Stat. 964, amended May 24, 
1949, c. 139, §111, 63 Stat. 105 (28 U. S. C. 2201), the Act 
of June 25, 1948, ch. 646, sec. 1, 62 Stat. 931 (28 U. S. C. 
1888) and Section 293 of the Patent Act of 1952 (85 
U. S. C. 293 ). 

Jurisdiction of this Court is founded on the Act of 
June 25,1948, c. 646, 62 Stat. 929 (28 U. S. C. 1291). 

Statement of the Case 

(for brevity, “ PX ” is used below as an abbreviation 
for “Plaintiff’s Exhibit” and “DX” as an abbrevia¬ 
tion for “Defendant’s Exhibit”) 

Nature of the Action 

This action is for a declaratory judgment under 28 
U. S. C. 2201 that defendant’s U. S. patent 2,672,194 (App. 
189) on “Supporting Means for Curtains and the Like” is 
invalid and not infringed by plaintiff’s 4-finger drapery 
supporting and pleating hooks (sometimes referred to as 
the “hook” or as the “pleater”) and plaintiff's drapery 
header-tape (sometimes referred to as the “tape” or as the 
“header”);—which hooks and tape defendant had charged 
with infringement of said patent, by letters addressed to 
plaintiff’s trade (PX-7, at App. 7). 

Defendant being a resident of Canada and not having 
filed any “written designation” in the U. S. Patent Office 
as permitted by 35 U. S. C. 293, the U. S. District Court for 
the District of Columbia was vested with jurisdiction of 
this actiop (under 35 U. S. C. 293) as one “affecting the 
patent or rights thereunder”, and service of summons and 
Complaint (App. 1-8) and of other papers (Tr. 545-549) 
and exhibits (PXs 1 to 9) accompanying the Complaint was 
made on December 27,1954 by registered mail (Tr. 570-1) 
under and in accordance with the District Court’s Order 
(Tr. 558) dated December 23, 1954. Defendant has not 
questioned the adequacy of the service of the Summons & 
Complaint for the purposes of resolving the aforemen¬ 
tioned controversy initiated by her in the trade;—but en¬ 
tered her appearance for such purposes. Nor has defendant 
questioned the District Court’s jurisdiction or power to 
resolve that controversy. 
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Controversy initiated by defendant 


How the controversy was initiated by defendant, 
identification of plaintiffs accused devices, and 
the pleadings and pre-trial proceedings 

Plaintiff is one of a number of similarly-accused Amer¬ 
ican manufacturers (App. 7 & 104-6, and DXs 8-A, 8-B, 
9-A, & 9-B) of 

drapery header-tape to be sewn to the top of the drapery 
and having transverse (and hence vertical) pockets 
therein, at intervals, into which the fingers of drapery 
header-supporting and suspending hooks are to be in¬ 
serted (for supporting and pleating the top or “head” 
of the drapery) and 

4-finger drapery supporting and pleating “hooks” to be 
used therewith. 

In August of 1954 (App. 11) a Mrs. Margaret Mayer* 
(App. 17), acting as a representative of defendant, visited 
the various department stores in New York and there pur¬ 
chased (App. 11) the hooks and tape of plaintiff (and of 
the other similarly-accused manufacturers);—plaintiff’s 
tape and hooks so obtained 1 being: 

plaintiffs “Conso Bestpleat” header tape exemplified 
by Plaintiff’s Exhibit 1 (App. 4) having pockets 
open at both ends, 

plaintiff’s “Bestpleat” pleater hook exemplified by 
Plaintiff’s Exhibit 8 and shown in Plaintiff’s Ex¬ 
hibit 2 (Tr. 538), and 

plaintiffs “Nip-Tite” pleater hook exemplified by 
Plaintiff’s Exhibit 9 and shown in Plaintiff’s Ex¬ 
hibits 3-A & 3-B (App. 5 & 6) and in Plaintiff’s 
Exhibits 4 & 5 (Tr. 641-2). 

About 4 months later, namely between December 11 & 
21 of 1954 (App. 11), defendant’s Canadian attorneys 
wrote identical letters (exemplified by PX-7; App. 7), to 
the principal department stores and other retail stores in 
a number of the larger cities in the United States, who are 
the customers (App. 10-11) of plaintiff (and of the other 
similarly-accused manufacturers), without any prior notice 

* an employee in offices of defendant's New York attorneys (App. 18). 
xand on the basis of which defendant’s Canadian attorney later 
wrote letters (PX-7, at App. 7-8) to plaintiff’s customers, charging 
infringement and threatening suit 


pleadings & pre-trial proceedings 
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to plaintiff , charging that plaintiff’s (and such other manu¬ 
facturers’) drapery hooks and tape infringed defendant’s 
patent, and demanding the discontinuance of the sale of 
such pleaters and tape and threatening action if they did 
not discontinue such sales. 

Faced with a loss of its drapery hook and tape business 
(PXs 12 & 13, at Tr. 600-2) due to defendant’s aforesaid 
letters, plaintiff promptly instituted the action at bar. 

Simultaneously with the filing of the Complaint, plain¬ 
tiff also moved for a preliminary injunction (Tr. 545), 
supported by its verified Complaint and by moving Affi¬ 
davits (Tr. 546-561 & 593-9) and exhibits (PXs 1 & 17) 
accompanying same (Tr. 537-544 & 600-612). 

Defendant filed no affidavits or other showing in op¬ 
position to plaintiff’s motion for preliminary injunction, 
but instead filed a paper saying that defendant “consents 
to the granting of plaintiff’s motion for preliminary injunc¬ 
tion and . . . undertakes ... to abide by the terms of 
such injunction” (App. 13). The Court (Kirkland, J.) 
nevertheless denied plaintiff’s motion for a preliminary in¬ 
junction “without prejudice, on the sole ground that this 
Court doubts that it has jurisdiction over the person of the 
defendant”;—but (at plaintiff’s request) ordered that this 
action be placed on the trial-calendar and advanced for early 
trial (Tr. 643). 

Paragraph 3 of the Complaint alleges (App. 1) and 
paragraph 1 of the Answer admits (App. 14) that the con¬ 
troversy between plaintiff and defendant is whether plain¬ 
tiff’s above-identified tape and hooks are within the valid 
scope of any of the claims of defendant’s U. S. Patent 
2,672,194 and whether the patent is valid and infringed 
by Plaintiff’s said tape and hooks;—duplicates of each of 
the aforementioned plaintiff’s Exhibits having been served 
on defendant simultaneously with the Complaint (App. 1, 
4 & 8). 

Defendant also admitted (App. 18-20) responsive to 
Plaintiff’s Requests for Admissions (App. 15-16 and 9 & 11) 
that the above-identified tape and hooks were the basis of 
defendant’s charge of infringement (PX-7 at App. 7) ad¬ 
dressed to plaintiff’s customers. 

Notwithstanding defendant’s admission of an actual 
controversy as alleged in the Complaint, defendant did not 
counterclaim for patent-infringement under 35 U. S. C. 
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patent-in-suit & prior-art 


§271 & 281, even though such counterclaim was compul¬ 
sory* under Rule 13(a) if defendant was to contend that 
plaintiff’s above-identified tape and hooks infringed her 
patent. 

Defendant’s patent-in-suit, the prior-art 
and plaintiff’s accused devices 

The patent-in-suit (App. 189) is for an alleged im¬ 
provement in the admittedly old idea of suspending and 
pleating the top or “head” of a curtain or drapery by pro¬ 
viding vertical pockets at spaced intervals therealong and 
by inserting thereinto the prongs or fingers of a multi¬ 
finger curtain pleating and suspending “hook”;— the 
spacing between the fingers being less than between the 
pockets. This was done in the prior-art (just as in the pat¬ 
ent-in-suit) for the purpose of eliminating the need for 
sewing the “hooks” to the drapery and eliminating the need 
for hand-sewing the pleats and for measuring out the folds 
thereof and the spacing between the successive multi-fold 
or multi-loop pleats. 

Knight (App. 201) and Carr (App. 207) had the 
multi-pocket header-tape and multi-finger drapery pleat¬ 
ing and supporting hooks whose fingers were inserted into 
the pockets for pleating the drapery, jifust as in the patent- 
in-suit. The pockets of Knight’s and Carr’s tapes were open 
at both ends (as plaintiff’s accused tape of PX-1) while 
Charlton (App. 225) formed the multi-pocket header-tape 
by sewing together two plies of ordinary fabric, by lines of 
sewn stitches defining the pockets open at one end and 
closed at the other end, precisely as in Figures 8 & 4 of the 
patent-vrif-suit (App. 189). 

Indeed, the prior-art even went further, namely, also 
to eliminate the need for a pocket-tape or pockets, by merely 
making the fingers sharply pointed and inserting them di¬ 
rectly into the fabric-plies of the “head” of the drapery 
and so producing the same pleats without any sewing of 
the hook or pleater to the drapery and without securing 
the folds of the pleats to each other by any sewing (and 
also without the need for any pockets or pocket-tape), as, 
for instance, in Steiner (App. 235) and Ashwell (App. 
213). 

The patent-in-suit contains five claims. Each of 
* General Motors vs California Research Corp., 9 F. R. D. 565. 
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Claims 1 to 4 includes a number of limitations which are 
merely arbitrary dimensional or spacial relationships of 
the parts, dictated solely by considerations of style, and 
each old in the art;—such as (a) the height of the suspen¬ 
sion-hook 14 in relation to the top of the fingers 22, (b) 
having the fingers in a single plane, and (c) having four 
fingers (as against two, three or five fingers). 

In addition to these limitations each of Claims 1 to 4 
is also limited to the idea of having each finger formed as 
an inverted U-shaped wire as shown in Figure 2 of the 
patent-in-suit. (App. 189) 

Having the suspension-hook below the top of the fin¬ 
gers or midway thereof was old, as shown in Steiner (App. 
235), Nachmann (App. 195), Ashwell (App. 213), Jantzen 
(App. 221), Charlton (App. 225), Vance (App. 231), 
French (App. 239), French (App. 251 & 255), Perlmutter 
(App. 261 & 269), Solomon (App. 265). 

Having the fingers in a single plane and having the 
hook at right angle to a plane of the fingers was likewise 
old in Steiner , Nachmann, Carr (App. 207), Ashwell, Jant¬ 
zen, French (App. 255) and Perlmutter. 

Indeed, even the idea of making the fingers in the 
form of inverted U-shaped wires and integrally with the 
suspension-hook portipn of the device, was old, as shown 
in Charlton, French, Perlmutter (App. 261) and Solomon. 

The most that can be said for these claims is that 
Claims 1, 3 & 4 call for four such inverted U-shaped fin¬ 
gers whereas Charlton (App. 225) and Solomon (App. 
265) show one such inverted U-shaped finger and French 
Figure 42 (App. 255) has only the two inner fingers in¬ 
verted U-shaped and its two outer fingers are single wires 
with an eyelet at the top, and Perlmutter, Fig. 4 (App. 
261) shows two such inverted U-shaped fingers,, 

Even the idea of making all fingers and the suspen¬ 
sion-hook out of a single piece of wire (bent back and 
forth), as called for by Claims 2, 3 & 4, was old in each 
of patents to Carr (App. 207), Ashwell (App. 213), Charl¬ 
ton (App. 225), French Figure 8 (App. 239) and French 
Figure 42 (App. 255), Perlmutter Figure 4 (App. 261) 
and Solomon (App. 265). Steiner’s four fingers 11 & 12 
and suspension-hook 15 are integral with each other (App. 
235). 

Claim 5 is predicated upon the combination of the 
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drapery-header tape whose pockets are closed at the top 
and the 4-finger pleater-hook whose fingers are the same 
length as the pockets and whose upper ends are blunt and 
non-penetrating and abut against the closed upper ends 
of the pockets and thereby support the top of the drapery 
on the upper ends of the fingers. 

This dimensional relationship between the length of 
the fingers and the length of the pockets is not disclosed or 
suggested either in the drawings or the specification of the 
patent-in-suit and was an afterthought (Claim 23;—App. 
179) of defendant’s patent-solicitor 7 years after defend¬ 
ant’s pocket-tape and multi-finger hook were first pre¬ 
sented to the Patent Office in defendant’s first informal 
application (App. 140-3) and in her second abandoned ap¬ 
plication (App. 144-8). 

Claim 5 is further predicated upon a so called “pleat- 
pinching” idea which is likewise nowhere mentioned in the 
specification of the patent, but which idea defendant 
adopted (Claim 21;—App. 170) from Claim 1 of Solomon 
patent 2,558,567 (App. 273, at 276) 6 years after her first 
application and 3 years after the filing of her third appli¬ 
cation (on which the patent-in-suit was issued). 

Plaintiff’s accused pleaters or “hooks” (PXs 8, 18 & 
47a and 9, 19 & 47b) do not include the inverted U-shaped 
fingers;—but a single strand of wire constitutes each fin¬ 
ger as in Knight (App. 201), Carr (App. 207), Ashwell 
(App. 213), Steiner (App. 235), French Fig. 8 (App. 239) 
& Perlmutter (App. 269). 

Plaintiff’s accused tape (PX-1) is exactly like the 
tapes of Knight and Carr, in that the pockets are woven 
integrally and simultaneously with the weaving of the 
tape, and the pockets are open at both ends. 

Neither in its drawings nor in its specification or 
claims does the patent-in-suit disclose or suggest either a 
4-finger hook like plaintiffs hooks in which the fingers are 
single strands of wire (and not inverted U-shaped wires) 
and in which such 4-finger “hook” is not made of a single 
piece of wire but is made of 3 pieces of wire, as in plaintiff’s 
structure. Nor does the specification, drawings or claims 
disclose or suggest a tape like plaintiffs tape (PX-1) in 
which the pockets are open at both ends. 

Defendant has not shown any commercial success nor 
indeed any significant commercial use of the 4-finger hook 
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or of the pocket-tape made in accordance with the drawings 
and specifications of the patent-in-suit. 

Plaintiff’s 4-finger hooks, which defendant’s witness 
admitted are substantially different from the 4-finger 
hook shown and described in the patent-in-suit (App. 132) 
have been sold in large quantities throughout the United 
States, as have also Judd’s 4-finger hooks (DX 9-A) and 
Eastern’s 4-finger hooks (DX 8-A) which defendant’s wit¬ 
ness likewise admitted are of a construction substantially 
different from the 4-finger hook of the patent-in-suit. 
(App. 129-130 & 132) 

Statutes and Rules 

The Declaratory Judgment Act (28 U. S. C. 2201), 
Appendix , page 49, infra. 

Section 102 of the Patent Act of 1952 *: Conditions for 
patentability; novelty and loss of right to patent (35 U. S. 
C. 102), Appendix , page 49, infra. 

Section 103 of the Patent Act of 1952 *; Conditions for 
patentability; non-obvious subject-matter (35 U. S. C. 
103), Appendix , page 49, infra. 

R. S. 4888 f : Description, specification and claims (35 
U. S. C. 33), Appendix, page 49, infra. 

Section 112 of the Patent Act of 1952 *: Specification 
and claim* (35 U. S. C. 112), Appendix , page 50, infra. 

Rules M fECb, 34, 35, 36, 37, & 39 of the Rules of Prac¬ 
tice of the U. S. Patent Office in force from July 1, 1945 
to March 1, 1949, Appendix, page 50-51, infra. 

Rules 71, 73, 75, 77, 81 & 83 of the Rules of Practice 
of the U. S. Patent Office since March 1, 1949, Appendix, 
page 51-52, infra. 

♦effective January 1, 1953, but applicable to the patent-in-suit 
(PX-6, App. 189) and to the proceedings after January 1, 1953 
(App. 183-6 and pages 93-105 of PX 21) on the application (App. 
155-7) on which the patent-in-suit was issued, on all points of 
law here involved: Section 4(a) of the Act of July 19, 1952, c. 950, 
66 Stat. 815. 

t in force during the years 1945-1952, and applicable to defendant's 
first application filed October 25, 1945 (App. 141-3) and the pro¬ 
ceedings thereon (App. 140 and pages 10 of PX-20) and to her 
second application (App. 144-8) and to all proceedings thereon (App. 
149-154) and applicable to her third application (App. 155-7) on 
which the patent-in-suit was issued, and to the proceedings thereon 
up to December 31, 1952 (App. 158-183). 
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Statement of Points 

Statement of Points 

1-a) It was defendant’s burden to prove infringement. 
(Question 1-a, supra). The District Court erred in holding 
that it was plaintiff’s burden to prove non-infringement. 

1- b) It was defendant’s burden to prove “equivalence.” 
(Question 1-b, supra). The District Court erred in either 
holding otherwise or in overlooking or disregarding the 
matter. 

2- a) In any event, the burden as to infringement shifted 
to defendant upon plaintiff’s introduction of evidence of its 
accused products, because comparison of same with the 
claims shows that they are outside the scope of the patent. 
(Question 1-b, supra). The District Court erred in either 
holding otherwise or in overlooking or disregarding the 
matter. 

2-b) In any event, the burden as to infringement shifted 
to defendant when plaintiff’s patent expert testified that 
the plaintiff’s accused devices did not embody the elements 
and constructional features expressly called for by the 
claims and upon which their allowance was based. (Ques¬ 
tion 1-b, supra). The District Court erred in either holding 
otherwise or in overlooking or disregarding the matter. 

3) Plaintiff was entitled to a judgment of non-infringement 
because its accused devices lack constructional features ex¬ 
pressly called for by the claims and forming the basis of 
their allowance. ( Question 2, supra). The District Court 
erred in either holding otherwise or in overlooking or disre¬ 
garding the matter. 

4) The claims of the patent-in-suit are not entitled to a 
range of equivalents (to give them a scope greater than 
that of their unambiguous language) as would encompass 
plaintiff’s accused devices which are, prima facie (and most 
clearly), outside the scope of such claims. ( Question 8, 
supra). The District Court erred in either holding other¬ 
wise or in overlooking or disregarding the matter. 

5) The burden of proving invalidity is no greater upon 
plaintiff in an action for declaratory judgment in which 
there is no counterclaim for patent-infringement than upon 
a defendant in an ordinary patent-infringement action. 
(Question J+, supra). The District Court erred in either hold¬ 
ing or in overlooking or disregarding the matter. 
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6) The claims of the patent-in-suit are invalid under 
A & P vs. Supermarket (340 U. S. 147, 155) for lack of 
invention over (or because anticipated by) the prior-art 
patents. (Question 5, supra) The District Court erred in 
either holding otherwise or in overlooking or disregarding 
the matter. 

7) Claim 5 of the patent-in-suit is invalid under Lincoln 
vs. Stewart Warner (303 U. S. 545), because it claims 
more that what the patentee invented, namely, it includes 
the admittedly old drapery header-tape with the vertical 
pockets, and because it is an attempt thereby to monopolize 
the admittedly old drapery header-tape by claiming it in a 
“combination” with an assertedly improved drapery-hook. 
(Question 6 , supra). The District Court erred in either 
holding otherwise or in overlooking or disregarding the 
matter. 

8) Claim 5 of the patent-in-suit is invalid because it lacks 
support in the specifications and drawings of the patent- 
in-suit. ( Question 7, supra). The District Court erred in 
either holding otherwise or in overlooking or disregarding 
the matter. 

9) The claims of the patent-in-suit are invalid because 
they violate 35 U. S. C. 112, by the inclusion of details ad¬ 
mittedly dictated wholly by considerations of style not 
forming any part of the patentee’s contribution. ( Question 
8 , supra). The District Court erred in either holding other¬ 
wise or in overlooking or disregarding the matter. 

Summary of Argument 
Summary of Argument-Point 1: 

plaintiff's accused devices 

do not infringe defendant's patent 
1-a) Notwithstanding defendant’s election not to counter¬ 
claim for patent-infringement, to make good her charge 
of infringement (addressed to the trade) leveled at plain¬ 
tiff’s devices, the burden of proof as to infringement was 
on defendant, because it is her charge of infringement 
that gave rise to the controversy (the existence of which 
defendant admitted) for the resolution of which this ac¬ 
tion was authorized by and filed under the Declaratory 
Judgment Act (28 U. S. C. 2201) and because on the issue 
of infringement it is defendant who takes the affirmative. 
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There being no presumption whatsoever that an accused 
device infringes the patent, the accused (here the plain¬ 
tiff) cannot be required (either in logic or by the rationale 
of pleadings and proofs) initially to bear the burden of 
proving the negative (namely, non-infringement) of his 
adversary's affirmative (namely infringement). Defend¬ 
ant's denials (App. 15) of plaintiff's necessarily negative 
allegations of non-infringement (App. 13), are in reality 
defendant’s allegations of infringement, even though in the 
Answer rather than in a counterclaim. (Question 1-a, 
supra, and Statement of Point 1-a, supra) 

1-b) A fortiori, where, as here, the accused devices are 
clearly not within the apparent or prima facie scope of 
the claims of the patent-in-suit, the burden is on defendant 
to prove that plaintiff’s accused devices are, nevertheless, 
to be regarded as “equivalents” of the things defined by 
the claims and hence infringements thereof, and that such 
claims are entitled to such range of equivalents notwith¬ 
standing the prior-art over which the claims were allowed 
and notwithstanding the concessions made by the patentee 
in the file-history of the patent-in-suit (by restricting the 
claims, by amendments and arguments) in order to secure 
their allowance. (Question 1-b, supra, and Statement of 
Point 1-b, supra) 

1-c) Even if it had been plaintiff's initial burden to prove 
non-infringement, that burden shifted upon the introduc¬ 
tion in evidence of the patent-in-suit and specimens of 
plaintiff's accused devices at which defendant had leveled 
her charge of infringement addressed to the trade, because 
the art and the structures involved are so simple and read¬ 
ily understood, that a mere comparison of plaintiff's ac¬ 
cused products with the claims of defendant's patent shows, 
on the face of the matter, that plaintiff’s accused products 
are not within the apparent or prima facie scope of the 
claims and do not infringe the patent. (Question 1-b, supra, 
and Statement of Point 2-a, supra) 

1-d) Even if the introduction of specimens of plaintiff's 
accused devices and a copy of defendant's patent alone did 
not shift the burden of proof on the issue of infringement # , 

♦on the only possible theory on which it could fail to shift such 
burden of proof, namely, that the subject-matter of the patent-in¬ 
suit, and plaintiff’s accused devices is too complex for the Court to 
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then such burden shifted to defendant when (at the close 
of plaintiff’s case) the prior-art and the file-wrapper of 
the patent-in-suit and the file-wrapper of defendant’s 
earlier abandoned application had been introduced in evi¬ 
dence and when plaintiff’s patent expert had testified that 
plaintiff’s accused devices did not embody the elements and 
constructional features expressly called for by the claims, 
upon which their allowance was based, and further had 
shown that defendant’s concessions in the file-history of 
the patent-in-suit as well as the prior-art bar any construc¬ 
tion of the claims of the patent-in-suit which would compre¬ 
hend plaintiff’s accused devices. (Question 1-b, supra, and 
Statement of Point 2-b, supra) 

1-e) Plaintiff was entitled to a judgment of non-infringe¬ 
ment because plaintiff’s devices lack elements or construc¬ 
tional features expressly called for by the claims of the 
patent-in-suit and forming the basis of their allowance 
over the prior-art irrespective of whether the claims are 
held valid or invalid. (Question 2, supra, and Statement of 
Point 3 supra) 

1-f) The claims of the patent-in-suit are not entitled to a 
range of equivalents which would encompass plaintiff’s 
accused devices (which are, prima facie, and most clearly, 
outside the scope thereof) because such range of equiva¬ 
lents inevitably goes counter to and in effect wipes out the 
limitations which were the basis for the allowance of the 
claims and so obliterates even the doubtful differentiation 
between them and the prior-art patents (upon which their 
allowance was based), inter alia, the inverted U-shaped 
fingers of Claims 1 to 4 and the closed upper pocket-ends 
and the co-acting blunted fingers “supporting the curtain 
against sagging upon the fingers” of Claim 5, and because 
there is no basis in the specification or drawings of the pat¬ 
ent for any such “equivalents”, as neither the drawings or 
specifications show, describe or remotely suggest a 4-finger 
hook whose fingers are not inverted U-shaped members 
(but merely single strands of wire, as in plaintiff’s hooks) 

comprehend without the aid of an expert. See the portion of Judge 
Learned Hand’s decision in Kohn vs Eimer, 265 Fed 900 (2 Cir) 
quoted in General Motors vs Estate Stove Co. 203 F. 2d 912 (6 Cir. 
1953) on the lack of any proper function of an expert beyond ex¬ 
plaining the terms of the art if not comprehensible by the Court 
without such aid. 
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nor a pocket-tape whose pockets are open at their upper 
ends, as in plaintiff’s tape. (Question 3, supra , and State¬ 
ment of Point 4, supra) 

Summary of Argument-Point 2: 

defendant’s patent invalid because it lacks invention 

over (or is anticipated by) the prior-art 

2-a) The burden of proving that the subject matter de¬ 
fined by the claims lacks invention over (or is anticipated 
by the prior-art patents) or of proving any other matter 
going to the validity of the patent, is no greater upon plain¬ 
tiff in an action for declaratory judgment (where there is 
no claim for patent infringement) than upon a defendant 
in an ordinary patent infringement action. The District 
Court seemingly took the opposite view, because except 
for an implied (though unexpressed) conclusion that the 
burden of proof as to validity was substantially greater 
upon plaintiff in a declaratory judgment than upon a de¬ 
fendant in an ordinary infringement action, the District 
Court could not have concluded that plaintiff failed to sus¬ 
tain its burden of proof on the issues going to validity. 
(Question 4, supra , and Statement of Point 5, supra) 

2-b) The subject matter defined by the claims of the pat¬ 
ent-in-suit clearly lacks invention over the prior patents 
and are indeed fully anticipated by the prior patents, and 
the claims are clearly invalid under A&Pvs. Supermarket , 
340 U. S. 147, 155. (Question 5, supra , and Statement of 
Point 6, supra) 

Header-strips or tapes with pockets were old both 
with their upper ends open (Knight, App. 221, and Carr, 
App. 207-9) as well as with their upper ends closed 
(Charlton, App. 225);—the latter being a full and literal 
and well-nigh photographic counterpart of the tape 
shown in Figures 1, 3 & 4 of the patent-in-suit. Drapery 
hooks with upright fingers for insertion into the pockets 
of the pocket-strip, and for attachment to the drapery, in 
such manner, without any sewing , were also old;—some 
with 2 fingers to form a one-loop pleat (Knight, App. 201), 
others with 3 fingers to form a 2-loop pleat (Carr, App. 
207-9), others with 2 fingers to form a 3-loop pleat (Perl- 
mutter, App. 269) and others with one finger to hang the 
curtain unpleated (Charlton, App. 225). Still others pro¬ 
vided 2-finger hooks and 4-finger hooks to form 1-loop 
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pleats and 3-loop pleats by merely threading the pointed 
fingers thereof through the fabric-plies of the “head” of 
the drapery, thereby also eliminating the need for the 
pocket-strip (Steiner, App. 235 and Ashwell, App. 213). 
The making of the multi-finger hook of a single piece of 
wire was also old (Carr, App. 207; Ashwell, App. 213; 
French, Figure 8, App. 239; French, Figure 42, App. 255), 
and, indeed, the most limited features of Claims 1 to 4 of 
the patent-in-suit, namely, making fingers of inverted U- 
shaped wires, and all of a single piece of wire, were also 
old (Charlton, App. 225 and Perlmutter, Fig. 4, App. 261, 
and French, Fig. 42, App. 255). 

It did not involve patentable invention to increase 
(from 2 to 4) the inverted U-shaped fingers of Perlmutter’s 
drapery hook (Fig. 4, App. 261) or to increase (from 1 to 
4) the inverted U-shaped finger of Charlton’s drapery hook 
(App. 225) ;—particularly in view of Steiner’s 4-finger 
drapery-pleater-hook (App. 235) and Knight’s 2-finger 
drapery-pleater-hook (App. 201) and Carr’s 3-finger 
drapery-pleater-hook (App. 206-9) and the 4-finger 
drapery-hook of Figure 42 of French (App. 255). There 
was no patentable invention in the combination of such 
hook with a pocket-strip, in view of Knight (App. 201), 
Carr (App. 207), Charlton (App. 225), French, Fig. 2 
(App. 239), French (App. 243) and French (App. 249). 

Conversely, it did not involve patentable invention to 
make either Carr’s or Steiner’s pleater-fingers of inverted 
U-shaped wires as taught by Charlton, Perlmutter and 
French (Fig. 42), supra, or to make them blunt or non¬ 
penetrating as taught by Carr, Knight, Charlton, French 
and Perlmutter, supra, and by others. Nor did it involve 
invention to have the blunt end of the finger co-act with 
the closed end of the pocket or fabric-fold to keep the 
“head” from sagging on the fingers, as taught by Charlton , 
supra, Nachmann (App. 191), Jantzen (App. 221), Vance 
(App. 231), French, Fig. 38 (App. 255), Perlmutter (App. 
261). 

Summary of Argument-Point 3: 

defendant’s patent invalid because its claims 

lack support in the specifications and drawings. 

Claim 5 of the patent-in-suit is invalid because it 
lacks support in the specifications and drawings thereof;— 
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in that the specifications and drawings do not disclose 
(either directly or by implication) nor suggest 

either the idea of having the fingers the same length as 
the pockets and having the upper ends thereof “sup¬ 
porting the curtain against sagging upon the fingers” 
by their co-action with the closed ends of the pockets 
as called for by Claim 5, 

or the “pinch-pleat” idea included in Claim 5;—which 
piece of claim-language defendant adopted for the 
first time on June 25, 1952 (2 y 2 years after the filing 
of the application for the patent-in-suit) when she 
copied Claim 1 of the Solomon patent (App. 273) as 
her Claim 21 (App. 170), which Claim 21 the Ex¬ 
aminer twice rejected (App. 173 & 177) on the ground 
that this pleat-pinching idea was not disclosed in the 
drawings or specifications of the patent-in-suit and 
defendant thereupon canceled [App. 178] and so con¬ 
ceded that there was no basis in the disclosure of her 
drawings and specifications for the pleat^pinching 
idea. (Question 7, supra , and Statement of Point 8, 
supra) 

Summary of Argument-Point 4: 

defendant’s patent invalid under 
Lincoln vs Stewart-W arner 

Even if the 4-finger hook of the patent-in-suit be 
deemed inventive and patentable over the multi-finger and 
4-finger pleater-hooks of the prior-art, Claim 5 of the 
patent-in-suit is nevertheless invalid under Lincoln vs. 
Stewart-Wamer (303 U. S. 545) because it includes the 
admittedly old drapery header-tape with the vertical 
pockets 

of Charlton (App. 225), whose pockets are closed at 
their upper ends, as expressly called for by Claim 5, 

or 

of Knight (App. 201) and Carr (App. 207-9) whose 
pockets are open at the top as in plaintiffs tape of 
PX-1 which defendant has charged infringes Claim 5, 
which header-tape Claim 5 calls the “pocket-strip”, and 
Claim 5 is an attempt thereby to monopolize the admittedly 
old header tape by claiming it in “combination” with an 
assertedly improved multi-finger or 4-finger drapery hook; 
—whereas the combination of multi-finger drapery-pleat¬ 
ing hooks and pocket-strip was old (in Knight and Carr, 
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supra). Claims 1 to 4 inclusive are invalid for the same 
reason, insofar as they include the drapery or curtain with 
vertical pockets or tunnels. (Question 6, supra, and State¬ 
ment of Point 7, supra) 

Summary of Argument-Point 5: 

defendant's patent invalid because its claims violate 
85 U. S. C. 112 by the inclusion of features responsive 
to considerations of style and not forming any part 
of defendant's contribution to the art 
The claims of the patent-in-suit are invalid because 
they violate Section 112 of the Patent Act of 1952 (35 
U. S. C. 1J.2) and the rules of the Patent Office which imple¬ 
ment the Statute (and also have the force of law), par¬ 
ticularly Rules 71 & 75;—in that the claims include, as 
elements thereof, features which are old in the prior-art 
and the selection of which is merely a response to considera¬ 
tions of style and which admittedly do not form any part 
of defendant's contribution to the art as, for instance, 

a) having the top of the suspension-hook below the top 
of the fingers (as in claim 1, for example), 

b) having the top of the suspension-hook about midway 
of the length of the fingers (as in claim 5, for ex¬ 
ample) , 

c) having 4 fingers, to permit the formation of a 3-loop 
pleat (instead of having 3 fingers to form a 2-loop 
pleat or 2 fingers to form a one-loop pleat, or 5 fingers 
to form a 4-loop pleat, or any other number of fingers 
to form any other corresponding number of loops), 

d) having the fingers in the same plane, which merely 
affects the style of the pleat, and 

e) having the fingers form a “pinch-pleat” (as in Claim 
5) if by pinch-pleat as used in Claim 5 defendant con¬ 
tends that she only meant a 3-loop pleat (and not the 
pleat-pinching of the Solomon patent). 

(Question 8, supra, and Statement of Point 9, supra) 

Argument of Point 1 

Burden of proof on infringement was on defendant who 
charged infringement 

Upon rationale and an analysis of the decisions* 

* Travelers Ins. Co. v. Greenough, 88 N. H. 391 (1937) 190 Atl. 
129; Wilson v. Inter-Ocean Casualty Co., 210 N. C. 585 (1936) 188 
S. E. 102; Hartford Accident & Indemnity Co. v. Lougee, 89 N. H. 
222 (1938) 196 Atl. 267. Cf. note in 109 A. L. R. 1100. 


16 defendant had burden on infringement 

Borchard, Declaratory Judgments (Second Edition, pages 
404-7 & 409) correctly concludes that where the action 
is for a declaration of non-liability and invokes what 
would be a defense in the corresponding action which the 
defendant should or could have brought for the assertion 
of her claim, then the burden of proof is on the defendant 
in the declaratory judgment action in respect to that claim: 
“. . . the peculiar nature of the suit for a declaration 
of non-liability may shift that burden to the defendant, 
the party who originally made the charge of claim, such 
as patent infringement , which is the basis of the action 
for a declaration of non-liability. So, in the suits of in¬ 
surance companies for a declaration that the insured is 
not totally and permanently disabled as he claims. It 
would be rash, therefore, to conclude that the burden is 
always on the petitioner or actor, since the question de¬ 
pends on the condition of the pleadings and the character 
of the issues when the question arises.” 

This is the only possible rationale of the situation, 
because were this not the rule, then a party could be sad¬ 
dled with the burden of proving the negative of what his 
adversary asserts without any presumption favoring such 
assertion. 

This view is supported by Reliance vs Burgess , 112 F. 
2d 234 (8 Cir., 1940; certiorari denied 311 U. S. 699), 
where, in an action for declaratory judgment of nonliabil¬ 
ity on insurance policies, namely, whether the insured’s 
death was accidental or not accidental, the Court held that 
plaintiff’s burden was only to show the existence of an 
actual controversy, namely, to show that the defendant 
was asserting a claim against plaintiff under the policies, 
which claim plaintiff denies, and that plaintiff’s burden 
was discharged when it proved the existence of the contro¬ 
versy, and then on the real issue involved in such contro¬ 
versy the burden was on or shifted to defendant: 

“As soon as the existence and the nature of the contro¬ 
versy were established, it was then apparent that the 
right of the defendants to recover under the policies 
depended upon their establishing, by a fair preponder¬ 
ance of the evidence, that the insured came to his death 
as the result of an accident. From that time forward, 
the burden of proving that the insured’s death was acci- 
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dental was as much upon the defendants as it would have 
been had they initiated the suit themselves .” 

“My opinion is that the burden of proving the existence of 
the controversy was on the plaintiff, but that the burden 
of proving the fact upon which the defendants relied for 
the establishment of their right of recovery was upon 
them. I think it would be safe to say that when an actual 
controversy is presented to a court for adjudication 
through the medium of a suit for a declaratory judgment, 
the burden of proving , by a fair preponderance of the 
evidence , the existence of the fact or facts upon which 
the rights and liabilities of the parties depend is upon 
him who has the affirmative of the issue which forms 
the basis of the controversy , without regard to whether 
he is plaintiff or defendant in the suit ” (112 F. 2d 240-1). 

Moore's Federal Practice (Second Edition, Volume 6), 
under Section 57.31: Evidence; Burden of Proof, comes to 
the same conclusion: 

“(2)—Effect of the Juxtaposition of Parties 

“Where the use of the declaratory action carries with it 
no alteration in the traditional plaintiff-defendant rela¬ 
tionship, then of course there is modification in the rules 
governing burden of proof. The only problem arises 
when by virtue of the declaratory action, the traditional 
position of the parties is reversed. If no concomitant 
change is made in the rules governing burden of proof, 
then the use of the declaratory action will bring about a 
pragmatic shifting of burden of proof with respect to 
the individuals concerned. The most frequent examples, 
where the traditional plaintiff-defendant relationship is 
reversed, occur in actions by an accused patent infringer 
for a declaration of non-infringement and invalidity, 
and in the actions by an insurance company for a dec¬ 
laration of policy non-coverage or non-liability.” 

Travelers vs Greenough , 88 N. H. 391 (1937) 190 
Atl. 129, held to like effect: 

“If the proceeding to determine the insurer’s liability 
were one brought against it, the general burden of proof 
would rest upon its adversary. It would be on the defen¬ 
sive, and a case against it would require a balance of 
proof to warrant a judgment against it. It is no less on 
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the defensive here. Whatever the form of proceeding, 
and notwithstanding its nominal position as a plaintiff , 
the real situation is that it is defending against a claim 
of its liability. The relief it seeks is primarily to have 
the claim adjudicated. Its position that the claim is 
without merit is necessary, in order to show that the 
claim is a controverted one. By instituting the litigation 
it compels the claimant to take action in assertion of his 
claim. He is required to establish it to entitle it to 
validity. The plaintiff does not prevail unless the claim 
is defeated, but the claim is defeated if it is not proved, 
and it is for the claimant to furnish the proof.” 

In the case at bar , defendant is the infringement- 
claimant. 

Moore, commenting on the Greenough case, says: 

. . we will advocate that the principle of the Green¬ 
ough case be applied in an action brought by an accused 
patent infringer for a declaration of non-infringement 
or invalidity . . .” 

******* 

“Where the charged infringement has been of a general 
nature, it may be very difficult for the accused infringer 
to prove that his activities have in no way infringed the 
defendant’s rights. More important is the fact that in 
the vast majority of such cases, the basis for the declara¬ 
tory action is an extra judicial charge of infringement , 
which the defendant has made and nobody knows better 
than he what lies behind his charge. In relation to valid¬ 
ity, bear in mind that the patent, copyright or trade¬ 
mark represents a monopolistic grant which affects the 
public interest in addition to that of the alleged infringer. 
We are, therefore, inclined to believe that the burden of 
proving validity and infringement should be on the 
holder of the patent, copyright or trademark, who tradi¬ 
tionally would be a plaintiff and would have the burden 
of proof, although in the declaratory action he is cast in 
the role of a defendant.” 

To like effect is Bower vs Clark , 161 F. 2d 398 (7 Cir.), 
for declaratory judgment that plaintiff was a national of 
the U. S. and wherein defendant admitted that plaintiff 
was a naturalized citizen but affirmatively alleged that he 
had lost his citizenship. The trial court dismissed the Com- 
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plaint on the ground that plaintiff had not sustained his 
burden of proving the non-loss of his citizenship. The 
Court of Appeals held that the trial court had erred, in 
this respect, and that the correct rule was that stated in 
Reliance vs Burgess, supra, namely, that the party with 
the affirmative of an issue has the burden of proving it 
even though he be the defendant (affirming however on 
the ground that defendant had sustained his burden of 
proving plaintiff’s loss of citizenship). 

The rule of Reliance vs Burgess , supra, is also fol¬ 
lowed in State Farm Mutual Ins. Co. vs Smith, 48 F. Supp. 
570 (DC WD Mo., 1942). 

The same effect is Preferred Acc. Ins. Co. vs Grosso, 
186 F. 2d 987, 991 (2 Cir., 1951) which held that in an 
action for declaratory judgment by the insurer against the 
insured, the defendant has the burden of proving com¬ 
pliance with the conditions precedent to recovery;—the 
Court saying: 

“Does the fact that this is the insurer’s action for a 
declaratory judgment change the principle? It would 
seem rather anomalous that so important a matter should 
depend on the chance of who first sues, and the out¬ 
standing authority in the field argues against such a 
result.” (the court then quotes from Borchard, supra) 

In Philip A. Hunt Co. vs Mallinckrodt, 72 F. Supp. 
865, 873 (DC ED NY, Byers, J.;-affirmed: 177 F. 2d 583) 
the Court held that in an action for declaratory judgment 
of non-infringement of a patent, the burden of proof on 
the issue of infringement is on defendant; —citing and 
quoting from Borchard, supra. 

The District Court erred in concluding that the bur¬ 
den of proof on the matter of infringement was on plaintiff. 

Plaintiff’s accused devices do not infringe 
defendant’s patent 

Defendant’s accused devices are not within the scope 
of and do not infringe the claims of the patent-in-suit. 

Each of Claims 1 & 5 (App. 192) requires that the 
upper ends of the pockets be closed. In plaintiff’s tape 
(PX-1, App. 4-6) the upper ends of the pockets are open 
(as in Knight, App. 201; and Carr, App. 207-9). 

Each of Claims 1 to 4, inclusive, requires, inter alia, 
that the fingers shall be inverted U-shaped wires, whereas 
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in plaintiff’s hooks (PXs 8, 9, 47-a & 47-b, and App. 5-6) 
the fingers are not inverted U-shaped wires but merely 
straight single strands of wire (as in Knight, App. 201); 
Carr, App. 207; Ashwell, App. 213; Steiner, App. 235, 
and Perlmutter, App. 269). 

Claims 2, 3 & 4 also require that the entire hook, in¬ 
cluding the suspension-hook thereof and all fingers thereof 
shall be made of a single length of wire. This is not true 
in any of plaintiff’s hooks. In plaintiff’s hooks (shown at 
App. 5-6) the two inner fingers 14 & 15 are made of one 
piece of wire and the two outer fingers 16 & 17 are made 
of another piece of wire, while the suspension-hook 18 is 
made of still another piece of wire, and the first two pieces 
of wire are united to each other and to the hook by spot¬ 
welding the stem of the suspension-hook 18 to the cross¬ 
bar which connects the fingers 14 & 15 and to the cross-bar 
which connects the fingers 16 & 17. 

Claims 3 & 4 also require the specific bending of the 
wire back and forth to produce the bends as shown in 
Figure 2 of the patent-in-suit (App. 189), and plaintiff’s 
hook is not constructed by bending the wire up and down 
and in and out as called for by these claims. 

The combination of plaintiff’s tape (PX-1) with any 
of plaintiff’s hooks (PXs 8, 9, 18, 19, 47a & 47-b) does not 
respond to Claim 5 and does not include the assertedly in¬ 
ventive features thereof, because Claim 5 not only requires 
that the upper ends of the pockets be closed, which is not 
true in plaintiff’s pocket-tape, but also requires that the 
upper ends of the fingers co-act with the closed upper ends 
of the pockets , thereby “supporting the curtain against 
sagging upon the fingers”. 

Plaintiff’s pockets being open at the top, the ends of 
the fingers can not co-act in any such manner, and can not 
give the anti-sag support to the curtain. 

The testimony is clear (if indeed any testimony was 
necessary on the point) that plaintiff’s 4-finger “hooks” 
or pleaters (of PXs 8, 9, 18, 19, 47-A, 47-B & 49-A to E) 
shown in PXs 3-A & 3-B (App. 5-6) do not respond to any 
of Claims 1 to 4, inclusive, and that the combination of 
plaintiff’s hooks with plaintiff’s tape (of PX-1) does not 
respond to Claim 5 (App. 63-66) and that the upper end 
of plain straight rod is not an inverted U-shape (App. 83, 
last 2 lines). 
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It is settled law that claim is the measure of a pat¬ 
entee’s monopoly, and that an accused device does not in¬ 
fringe if it does not include cdl the elements or construc¬ 
tional features called for by the claim, i.e. if it does not 
fully respond to the language of the claim. Decker vs F T C, 
176 F. 2d 461, 463 (85 App. DC 137) : 

“In legal contemplation the scope of a patent is limited 
to the invention described in the claims of the patent, 
read in the light of the specification. Motion Picture 
Patents Co. vs Universal, 243 U. S. 502, 510. While the 
claim may be illustrated it cannot be enlarged by lan¬ 
guage used in other parts of the letters-patent than the 
claim itself. Yale Lock Manufacturing Co. vs Greenleaf, 
117 U. S. 554, 559. Otherwise stated, the scope of letters- 
patent is limited to the invention covered by the claim, 
and though the claim may be illustrated, it cannot be 
enlarged by the language of the specification. Railroad 
Co. vs Mellon, 104 U. S. 112, 118, McClain vs Ortmayer, 
1891, 141 U. S. 419, 424, “A claim, in the patent law, 
has a technical meaning, derived from the statutory pro¬ 
vision that a patent applicant ‘shall particularly point 
out and distinctly claim the part, improvement, or com¬ 
bination which he claims as his invention or discovery. 
. . .’ Title 35 United States Code Annotated, Section 33. 
It seems clear, therefore, that the scope of a patent is 
limited to the device particularly pointed out in the 
specification and distinctly claimed by the applicant, as 
set forth in the letters-patent. The device, made in ac¬ 
cordance with the specifications and claims, visually il¬ 
lustrates the scope of a patent.” 

Smith vs Snow , 294 U. S. 1, 11: “the claims of the 
patent, not its specifications, measure the invention.” 
Continental vs Eastern, 210 U. S. 405, 419: “The inven¬ 
tion, of course, must be described and the mode of putting 
it to practical use, but the claims measure the invention. 
They may be explained and illustrated by the description. 
They cannot be enlarged by it.” Milcor vs Fuller, 316 
U. S. 143, 145: “it is these claims, not the specifications 
that afford the measure of the grant to the patentee.” B. B. 
Chemical vs Cataract Chemical Co., 122 F. 2d 526, at 529 
(2 Cir.) : “To secure a good patent, he had to secure valid 
claims for they are the measure of the grant to a patentee.” 
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Young vs Ralston, 88 F. 2d 97, at 101 (8 Cir.) : “When it 
appears, in a patent infringement suit, that extrinsic evi¬ 
dence is not needed to explain the terms of art involved 
and the court is able, from mere comparison, to comprehend 
what the invention described in a patent is, and, from a 
mere comparison of the structures, to determine whether 
one device infringes on another, the question of infringe¬ 
ment or no infringement is one of law (citing authorities) 
DeCew vs Union Bag & Paper Corp., 57 F. Supp. 388, at 
395-6 (DC NJ) : “The claims, as the measure of the inven¬ 
tion, not only define the limits of the patent monopoly but 
also determine the scope of the art, and these boundaries, 
established by the patentee, may be neither extended nor 
shortened to meet the exigency of a particular situation. 
The claims are equally definitive of the field of infringe¬ 
ment and the field of the prior art. (citing authorities)” 

Hence, there is (at least prima facie) no infringement 
of any of the claims by plaintiff’s accused devices. 

File-history estops defendant from asserting “equivalence” 

Therefore, even if it had been plaintiff’s burden, ini¬ 
tially, to prove non-infringement, such burden was dis¬ 
charged by plaintiff when it introduced in evidence the 
patent-in-suit and specimens of plaintiff’s accused devices; 
and at least then the burden of proof necessarily became 
defendant’s, on the issue of infringement. 

Defendant having tried repeatedly, but ^^successfully, 
to obtain claims on the pocket strip or tape, per se , or on 
a drapery having vertical pockets on the back-face of its 
“head” (Claims 1 & 2 in defendant’s earlier abandoned 
application, at App. 147; and Claim 18 at App. 166) de¬ 
fendant contented herself with a patent without any claims 
drawn to the pocket strip (or the pockets on the drapery), 
per se, because the prior-art clearly showed the pocket-tape 
with the upper ends of the pockets closed (Charlton, App. 
i 225) as well as with the upper ends of the pockets open 
(Knight, App. 201, and Carr, App. 207). 

Defendant also tried repeatedly but unsuccessfully to 
obtain claims on the pleater-hook with 4 fingers in which 
the claims were not limited to having the fingers formed 
as inverted U-shaped wires (Claims 3 & 4 at App. 156; 
Claim 7 at App. 159; Claim 9 at App. 161; Claim 10, at 
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App. 163; Claims 19 & 20 at App. 169; and finally Claim 22 
at App. 178, which was also turned down by the Board , 
at App. 185-6). 

Finally defendant conceded the ^patentability of any 
claim to a 4-finger hook in which the fingers were not in¬ 
verted U-shaped wires, by cancelling such broader claims 
(including Claim 22, turned down by the Board) and ac¬ 
cepting Claims 11 to 14 (which became Claims 1 to 4 of her 
patent) expressly limited to forming the fingers as U- 
shaped wires (and other limitations in Claims 2-4 not 
present in plaintiff’s hooks). 

On defendant’s last effort to obtain a claim (i.e. Claim 
22; App. 178) on a 4-finger pleater-hook (per se) not 
limited to the fingers being inverted U-shaped wires, the 
Board (affirming the Examiner’s rejection of Claim 22) 
held that the differences between such claim and the prior- 
art were “not productive of effects that are unobvious and 
inventive”, namely, that neither increasing Carr’s fingers 
from 2 to 4 nor lowering Carr’s suspension-hook to place 
it below the ends of the fingers amounted to invention in 
view of Steiner, which showed both the 4 fingers and the 
suspension-hook midway of the length of the fingers (App. 
185-6). 

Defendant also tried, repeatedly, but unsuccessfully, 
to obtain claims similar to Claim 5 of the patent-in-suit 
(namely, to a combination of pocket-strip and multi-finger 
or 4-finger pleater-hooks) but not limited to the co-action 
between the non-penetrating ends of the fingers and the 
closed-pocket-ends “supporting the curtain against sagging 
on the fingers” (Claim 5). 

As early as 1945 defendant presented Claim 3 (of her 
abandoned application) to a combination of pocket-strip 
and hook (App. 147). 

In her third application, filed in 1949 (on which the 
patent-in-suit issued) defendant presented Claims 3 & 4 
to a combination of pocket-strip and multi-finger pleater- 
hook (App. 156). Finally in 1952 defendant presented 
Claims 19 & 20 (App. 169) to a combination of pocket-strip 
(or curtain having such pockets) with the upper ends of 
the pockets closed and a 4-finger pleater-hook with blunt 
non-penetrating ends and of a length substantially equal 
to the pockets;—Claim 20 indeed also including the specific 
construction of the pockets, namely, the stitch-formation 
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of the pockets. However, Claims 19 & 20 were twice rejected 
(App. 172 & 176) on Carr in view of Steiner and Charlton; 
—Charlton showing exactly the same pocket-strip and Carr 
and Steiner showing multi-finger pleaters which in Carr 
are blunt and non-penetrating. Claims 19 & 20 were also 
rejected (App. 173) on Perlmutter (PX-36, at App. 261), 
as an independent ground of rejection. 

Thereupon defendant cancelled Claims 19 & 20 and 
presented Claim 23 to the combination of pocket-strip and 
pleater-hook limited, expressly, to the co-action between 
the blunt finger-ends and the closed pocket-ends “support¬ 
ing the curtain against sagging upon the fingers” (App. 
179-180), and it is (inter alia) upon this limitation that 
Claim 23 (Claim 5 of the patent) was allowed by the Board. 

Hence, both the prior-art and defendant’s acquiescence 
in the repeated rulings of the Examiner, and finally of the 
Board, 

(a) that any claim to defendant’s 4-finger pleater is 

unpatentable unless limited (inter alia) to the 
fingers being inverted U-shaped wires, and 

(b) that any claim to the “combination” tape-&-hook is 

unpatentable unless limited to the co-action be¬ 
tween blunt non-penetrating finger-ends and 
closed pocket-ends “supporting the curtain against 
sagging upon the fingers”, 

bars any “range of equivalents” which would bring plain¬ 
tiff’s 

(a) 4-finger hooks within the purview of Claims 1 to 4, 

or 

(b) tape-&-hooks within the purview of Claim 5. 

Such range of equivalents is also barred by the fact 

that nowhere in the drawings or specifications of the 
patent-in-suit is there any showing or disclosure or even 
the faintest suggestion of making a 4-finger hook of any 
construction other than that shown in Figure 2 of the draw¬ 
ings (to which construction each of Claims 1 to 4 is ex¬ 
pressly limited) or of making a pocket-strip whose pockets 
are not formed of two plies of fabric sewn together to form 
pockets closed at their upper ends. 

As to the 4-finger pleater of Claims 1 to 4, the Com¬ 
missioner ruled in defendant’s earlier abandoned applica¬ 
tion (App. 144-154), wherein defendant tried to insert, as 
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Claim 6, the theretofore allowed Claim 11 of the applica¬ 
tion for the patent-in-suit (which is Claim 1 of the patent- 
in-suit), that Claims 1 to 4 do not comprehend single¬ 
strand fingers. Thus, as Claim 11 (Claim 1 of the patent) 
calls for each of the 4 fingers being inverted U-shaped 
wires, whereas Figure 9 of the drawings (App. 148) of 
defendant’s earlier abandoned application only shows the 
two inner fingers formed as inverted U-shaped wires (while 
the two outer fingers are single strands of wire with eye¬ 
lets at the top), the Commissioner ruled that such claim 
was “not allowable” in defendant’s earlier abandoned appli¬ 
cation “because it is not supported by the disclosure” of 
such earlier abandoned application;—the Commissioner 
stating what was then and still is the settled rule of law 
(see page 41, infra) that an applicant is not entitled to 
include a claim not supported by the disclosure of such 
application: 

“Of course, in no event is applicant entitled to the benefit 
of the filing date of the instant (earlier and abandoned) 
application as to disclosure which appears only in a later 
filed application (i.e. the application for the patent-in¬ 
suit)” (App. 154). 

“Equivalence” theories of defendant’s counsel 

Undaunted by the prior-art (which plantiff’s accused 
devices follow) and undaunted by the repeated rulings of 
the Examiner and of the Board and defendant's acquies¬ 
cence therein, barring any “range of equivalents” which 
would bring plaintiff’s accused devices within the purview 
of the claims (which, at least prima facie , do not cover 
plaintiff’s accused devices), defendant’s counsel, in an 
effort to stave off a judgment of non-infringement, evolved 
some theories of “equivalence” having no basis in fact. 

While it is difficult to tell (absent findings) just what 
if any weight the District Court gave to these theories, and 
while these theories hardly justify any discussion, on their 
merit, nevertheless as they were urged below and may again 
be urged in this Court, we deem it appropriate to dispose 
of them here. 

These theories were advanced mainly through defend¬ 
ant’s witness Davis, the only witness called on behalf of 
defendant, who went to work as a clerk at Eaton’s depart¬ 
ment store (Canada) in 1920, at the age of 15, “right from 
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the time I left school”, and remained at Eaton’s until 
March, 1949 when he opened his own interior-decorating 
retail-store in Toronto (App. 114) and who admitted that 
his testimony in regard to defendant’s several below-men¬ 
tioned theories of “equivalence” was merely an echo of the 
ideas of defendant’s counsel who imparted these ideas to 
him the day before the commencement of the trial (App. 
130-1 & 133 and 116), and that he was not a mechanic 
(App. 123) and never had any training in mechanics or 
in mechanical drawings (App. 117) and knew nothing 
about the construction or manufacture of textile fabrics 
(App. 131-2) about which he so echoed theories of defend¬ 
ant’s counsel. 

The “silhouette” theory of defendant’s counsel 

On the limitation and requirement of Claims 1 to 4 
that the fingers shall be inverted U-shaped wires, defend¬ 
ant’s counsel evolved what for short may be called his 
“silhouette ” theory , namely, that as a pencil-line drawn 
around the end of any plain straight rod or single-strand 
finger* (that is, using the silhouette of a finger to guide 
the pencil-point along one side of the finger and across the 
end and then down along the other side thereof) would of 
course be an inverted U-shape; therefore the single-strand 
fingers of plaintiff’s hooks were the equivalents of the two- 
strand inverted U-shaped fingers required by Claims 1 
to 4 of the patent-in-suit. 

The “paint-film” theory of defendant’s counsel 

Th regard to the inverted U-shaped finger requirement 
of Claims 1 to 4 inclusive, defendant’s counsel also evolved 
another theory, which for short may be called his u paint- 
film ” theory. 

The ends of the fingers of plaintiff’s hooks are dipped 
in lacquer to cover the burrs or sharp edges around the 
square-cut or sheared ends thereof. In all dip-painting, 
occasionally a slight globule of lacquer drains to and accu¬ 
mulates on the tip of the finger without dropping off, and 
so hardens in place. As shown by the original sealed pack¬ 
age of ten of plaintiff’s hooks (PX-46) obtained during 

* which could be a finger of plaintiff’s hook or a single-strand finger 
of any of the prior-art hooks, or which could be the free end of a 
broom-stick or hammer-handle or the end of a baseball bat or the 
end of a pencil. 
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the trial at a Washington retail establishment (App. 
188-9), the general run of plaintiffs hooks do not have this 
slight globule of lacquer on the tips of the fingers, but the 
finger-ends are flat across their tips, notwithstanding that 
they are lacquer-coated. 

Defendant’s counsel, however, selected one of plaintiff’s 
hooks (out of some batch obtained by him in advance of 
trial) which did have a slight rounding of the lacquer, and 
then had plaintiff’s witness (Platt) sketch a rough and 
much-enlarged representation of the cross-section of the 
wire and of the lacquer film;— not to scale (DX-3; App. 
277). Because this cross-sectional sketch of such paint- 
film has the shape of an inverted “U”, defendant’s counsel 
argued (as his alternative theory, to overcome the inverted 
U-shaped limitations of Claims 1 to 4 inclusive) that this 
lacquer film converted to an inverted U-shape the other¬ 
wise non-U-shaped fingers of plaintiff’s hook or made the 
latter the “equivalent” of the former. 

The two “closed-pocket-end” theories of defendant's counsel 

To overcome the limitation of Claims 1 and 5 that 
the pockets have their upper ends closed , and the further 
limitation of Claim 5 that the non-perforating finger-ends 
shall cooperate with the closed pocket-ends, thereby “sup¬ 
porting the curtain against sagging upon the fingers”, 
defendant’s counsel evolved two other (alternative) 
theories. 

The “lean-to” theory of defendant's counsel 

One of these theories is what may be called the “ lean- 
to ” theory, namely, that somehow the side-walls of the 
pocket would lean or bear laterally against the fingers 
sufficiently to give the pockets and curtain some co-action 
(perhaps frictional co-action) for “supporting the curtain 
against sagging upon the fingers” as required by Claim 5, 
and that this lean-to relationship between the side of the 
finger and the side of the pocket was the equivalent of the 
co-action between the non-penetrating finger-end and the 
closed pocket-end expressly called for by Claim 5. 

The “weaving” theory of defendant’s counsel 

The other theory evolved by defendant’s counsel is still 
more obscure. This theory is somehow based upon the 
manner in which the pockets of plaintiff’s tape are woven;- 
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defendant’s counsel contending that when the weft-thread 
which (together with the warp threads) forms the walls of 
the pocket, is unravelled, it somehow goes toward the “cen¬ 
ter” App. 107-9) and that this, in some unexplained way, 
makes the obviously open pocket-end of plaintiff’s tape the 
“equivalent” of the closed pocket-end called for by Claims 
1 & 5 of the patent-in-suit ;-the only construction shown in 
drawings or described in the specification of the patent. 

Defendant’s witness Davis, a storekeeper, who had 
scarcely had a high school education and admitted that he 
had no training in mechanics or in drawings and admitted 
that he lacked even the most rudimentary mechanical apti¬ 
tude and that he had no experience in or knowledge of 
weaving or the structures of woven fabrics, was clearly 
not qualified even to echo counsel’s theories of “equiva¬ 
lents” into the record. 

However qualified defendant’s witness might have been 
and however many qualified witnesses called by defendant 
would have testified to the same effect, no testimony can 
make the single-strand finger of plaintiff’s hooks the 
“equivalent” of inverted U-shaped wire fingers of Claims 
1 to 4 inclusive or make the open upper-end pockets of 
plaintiff’s tape the equivalent of the closed upper-end 
pockets of Claims 1 & 5 of the patent-in-suit;—which 
limitations (inter alia) were the bases for their allowance 
and without which limitations even the doubtful differen¬ 
tiation (if any) between the claims and the prior-art is 
washed away. 

Defendant’s “silhouette” theory also makes the single¬ 
strand fingers of the prior-art hooks (Steiner, for in¬ 
stance) the equivalent of the U-shaped fingers of Claims 
1-4, and defendant’s “lean to” theory makes tape-and- 
multi-finger-hook combinations of the prior-art (Knight 
and Carr) the equivalent of the structure called for by 
Claim 5. 

In this theory of “equivalence”, defendant’s counsel 
completely ignored the fact that such anti-sagging support 
as the fingers of plaintiff’s hooks could give by co-acting 
with the sides of the pockets of plaintiff’s tape was inevi¬ 
tably present in Knight (App. 201), in Carr, (App. 207-9) 
and indeed was present even to a greater degree in Steiner 
(App. 235) and Ash well (App. 213) who pierced the 
fingers into or between the fabric-plies of the head of the 


No “equivalence ” under facts & authorities 29 

drapery and thus created a much tighter or much more 
snug fit (between the sides of the fingers and the fabric 
surrounding the fingers) than would ever be achievable 
between the fingers of plaintiff's hook and the over-sized 
pockets of plaintiff’s tape. 

No theory or argument of defendant’s counsel, though 
echoed into the record by a witness (especially one so ob¬ 
viously unqualified to advise the Court on these matters as 
defendant’s witness Davis) can make “equivalent” (to the 
structures defined by the limited claims of the patent) 
plaintiff’s hook or tape or the combination thereof which 
clearly lack the structural elements or features on which 
the allowance of the claims was predicated. 

Limitations imposed by inventor, especially such as 
were introduced into an application after it had been per¬ 
sistently rejected, must be strictly construed against the 
inventor and in favor of the public and looked upon as in 
the nature of disclaimers: Corbin vs Eagle, 150 U. S. 38; 
Shepard vs Carrigan, 116 U. S. 593, and Hubbell vs United 
States, 179 U. S. 77. 

Hubbell vs United States, supra: 

“An examination of the history of the appellant’s claim, 
as disclosed in the file wrapper and contents, shows that, 
in order to get his patent, he was compelled to accept 
one with a narrower claim than that contained in his 
original application; and it is well settled that the claim 
as allowed must be read and interpreted with reference 
to the rejected claim and to the prior state of the art, 
and cannot be so construed as to cover either what was 
rejected by the Patent Office or disclosed by prior devices, 
(citing authorities) ” 

Hannah M. Smith vs Magic City Kennel Club, Inc., 
282 U.S. 784: 

“. . . where an applicant for a patent to ... is com¬ 
pelled by the rejection of his application by the Patent 
Office to narrow his claim by the introduction of a new 
element, he cannot after the issue of the patent broaden 
his claim by dropping the element which he was com¬ 
pelled to include in order to secure his patent. Shepard 
vs Carrigan, 116 U.S. 593, 597. As this court said in 
7. T. S. Rubber Co. vs Essex Rubber Co., 272 U.S. 429, 
443. ‘If dissatisfied with the rejection he should pursue 
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his remedy by appeal; and where, in order to get his 
patent, he accepts one with a narrower claim, he is bound 
by it. Shepard vs Carrigan, supra; Hubbell vs United 
States, 179 U.S. 77, 83. Whether the examiner was right 
or wrong in rejecting the original claim, the court is not 
to inquire. Hubbell vs United States, supra. The appli¬ 
cant having limited his claim by amendment and accepted 
a patent, brings himself within the rules that if the claim 
to a combination be restricted to specified elements, all 
must be regarded as material, and that limitations im¬ 
posed by the inventor, especially such as were introduced 
into an application after it had been persistently re¬ 
jected, must be strictly construed against the inventor 
and looked upon as disclaimers. Sargent vs Hall Safe & 
Lock Co ., 114 U.S. 63, 86; Shepard vs Carrigan, supra; 
Hubbell vs United States, supra. The patentee is there¬ 
after estopped to claim the benefit of his rejected claim 
or such a construction of his amended claim as would 
be equivalent thereto. Morgan Envelope Co. vs Albany 
Perforated Wrapping Paper Co., 152 U.S. 425, 429’.” 

“The petitioner resorts to the doctrine of equivalents, 
insisting that the rigid horizontal arm of the respondents 
is to be treated as the equivalent of the arm of the patent, 
and that the limiting specifications of the claims may be 
ignored. What has already been said disposes of this 
contention, for where a patentee has narrowed his claim, 
in order to escape rejection, he may not, *by resort to 
the doctrine of equivalents, give to the claim the larger 
scope which it might have had without the amendments 
which amount to disclaimer.’ Weber Electric Co. vs E. H. 
Freeman Electric Co., 256 U. S. 668, 677; I. T. S. Rub¬ 
ber Co. vs Essex Rubber Co., supra.” 

Even the recent decision in Graver Tank vs Linde, 
336 U. S. 271, does not aid defendant on the matter of 
equivalence, because in that case (unlike the situation in 
the case at bar) the specification of the patent-in-suit ex¬ 
pressly disclosed the alternative ingredient substituted in 
the there-accused product for the ingredient called for by 
the claim, and the specification expressly pointed out the 
equivalence of these two alternative ingredients, and the 
prioi-art did not disclose the alternative composition of 
the i here-accused product. 
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In the case at bar, on the other hand, neither the 
drawings nor the specifications of the patent-in-suit dis¬ 
close (and the claim-language expressly excludes) plain¬ 
tiffs. products, which follow the prior patents (both ex¬ 
pire 1 and unexpired) of others. 

Therefore, not only are the claims of the patent-in¬ 
suit not infringed, prima facie, by plaintiff’s accused de¬ 
vices, but non-infringement is conclusively shown, as 
agaxnst any contention of equivalence. 

Argument of Point 2: Claims invalid for lack of invention 

There are no differences between the claimed struc¬ 
ture and the prior-art, 

However, even if there were any real or imaginary 
differences, they would merely represent an arbitrary se¬ 
lection by the patentee of the desirable dimensioned fea¬ 
tures of two prior patented structures without the exercise 
of the slightest ingenuity. At best, the claims represent 
nothing more that the exercise of the most elementary and 
minimal mechanical skill. 

Claim 1, for instance, is distinguishable over Steiner 
(App. 235) or Carr (App. 207) only in having the fingers 
formed as inverted U-shaped wires in the manner taught 
by Charlton (App. 225) and Perlmuttter, Figure 4 (App. 
261) or Solomon (App. 265). Conversely, Claim 1 is dis¬ 
tinguishable over Charlton, Perlmutter or Solomon, only in 
multiplication of the fingers in the manner taught by Perl¬ 
mutter, Steiner and others. 

There is no invention in mere multiplication of ele¬ 
ments, or in mere change of location (i.e. placing the end 
of the suspension-hook below the end of the fingers as is 
done in many of the prior patents: App. 195, 213, 221, 231, 
235, 239, 255, 261, 265 & 269). 

Defendant’s witness Davis admitted that the 4-finger 
pleater (PX 34-A) shown in Figure 42 of the French 
patent (PX 34, App. 255) serves the same purpose as de¬ 
fendant’s 4-finger pleater (DX 5) of the patent-in-suit 
(App. 125-6) and that the only difference between the two 
is that the two outer fingers of French are shorter but that 
“they function alike”, and that it would be within the wit¬ 
ness’ skill to lengthen the two outer fingers of French 
(App. 126) and that this 4-finger pleater (PX 34-A) of 
Figure 42 of the French patent is “much the same idea” 
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as the 4-finger pleater (DX 5) of Figure 2 of the patent- 
in-suit (App. 135). 

Defendant’s witness Davis admitted that the Carr 
pleater hook (PX 24-A) is a fair representation of the 
device shown in the Carr patent (PX 24, App. 207) and 
that it makes a pinch-pleat with the pocket-strip shown in 
the Carr patent and that it is just as practical as defend¬ 
ant’s pleater, and that the bite of its hook being above the 
ends of the fingers, merely means that it is dimensioned 
for use beneath a box-valance, and that box-valances are 
not popular today (App. 127). 

Defendant’s witness Davis also admitted that the 
curtain-suspending hook (PX 36-A) shown in Figure 4 
of the Perlmutter patent 2,512,376 (PX 36, App. 261) 
will form a box-pleat when the inverted U-shaped fingers 
thereof are slipped into the pockets of a pleater-tape, and 
that this device is just as practical as defendant’s 2-finger 
pleater (PX 52) shown in defendant’s printed literature 
(PX 44 & 45, App. 187-8) and exemplified by the speci- 
ments of defendant’s 2-finger pleater (App. 128). 

Defendant’s witness Davis admitted that the pleater 
(PXs 23-A) of the Knight patent (PX 23, App. 201) will 
form a 2-fold pinch-pleat when the two fingers and the stem 
of this pleater are slipped into three pockets of plaintiff’s 
tape (PXs 1 & 49 and DX 1), and that this Knight pleater 
is just as practical as defendant’s pleater and that the only 
difference between the two is that Knight’s hook is higher 
as it is intended to be used when mounting the drapery 
with its upper edge within a box-valance, but that this 
matter of the height of the hook is merely a matter of choice 
dependent on current style (App. 128). 

Defendant’s witness Davis also admitted that the 
pleater hook (PX 26-A) of the Jansen patent (PX 26, 
App. 221) has two fingers which can be inserted into the 
pockets of a pleater tape (PXs 1 & 49) so as to form a 
box-pleat, and that its suspending-hook is midway of the 
length of its fingers and that the only difference between 
Jansen’s 2-finger pleater hook and defendant’s 2-finger 
pleater* is that the witness thought that perhaps defend¬ 
ant’s 2-finger pleater would be somewhat stronger because 
it is made of a single piece of wire and because its fingers 

* Of PXs 44 & 45 at App. 187-8 and PX 52. 
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are in the form of inverted U shapes, but thought that the 
Jansen pleater would be perfectly adequate to make box- 
pleats (App. 128-9). 

Defendant’s witness Davis further testified that the 
4-finger pleater (PX 31-A) of the Steiner p/atent (PX 31, 
App. 235) can have its fingers inserted into the pockets of 
plaintiff’s pleater-tape (PX 1), and will make a pinch- 
pleat therewith and that it is not any less practical than 
the 4-finger pleater of defendant’s patent-in-suit (App. 
123-4), and that when this Steiner 4-finger pleater was 
inserted into plaintiff’s pleater-tape sewn to the drapery 
in evidence (PX 49 and DX 1) and hook thereof was hung 
on the traverse-rod, the fingers of Steiner’s pleater did not 
penetrate the fabric of the tape or of the drapery no matter 
how hard one pulled on the drapery (App. 124-5), notwith¬ 
standing the fact that the fingers of this pleater are pointed. 

Thus, it is obvious, that while the pointing of the 
fingers is desirable, as stated in the Steiner patent, if one 
wants to thread the fingers directly into the fabric of the 
drapery (without using any pocket-strip), yet the fact 
that the fingers are pointed does not interfere, in the slight¬ 
est, with the use of Steiner’s 4-finger pleater in combina¬ 
tion with plaintiff’s pocket-strip (PX 1) sewn to the top 
of the drape (PX 49);—or in combination with Charlton’s 
(App. 225), Knight’s (App. 201) or Carr’s (App. 207-9) 
pocket-strip. 

Defendant’s witness Davis also admitted that it would 
be well within his skill to blunt the ends of the fingers of 
Steiner’s pleater (App. 125) and to lengthen the shorter 
fingers (App. 126). 

Therefore, it is manifest, that on the testimony of 
defendant’s own witness there is no patentable invention 
in defendant’s patent, because the prior-art devices per¬ 
form the same functions and in the same way and are just 
as practical as defendant’s devices, and because whatever 
differences there may be between the claim-language of 
the patent-in-suit and some one of the prior-art devices 
(such as the height of the hook or the number of fingers) 
are mere matters of style, and because, according to the 
testimony of defendant’s witness Davis, such differences 
did not produce any new and unexpected result as required 
by A&P vs Supermarkets , infra. 

In Standard Oil vs Marzall , 181 F. 2d 280 (86 App. 
DC 210) this Court stated the applicable law: 
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“It would seem clear too that the obtaining of better re¬ 
sults through such a combination does not necessarily 
make a case for patentability. There is still a further 
element which must appear, namely, that this combina¬ 
tion, though admittedly followed by substantially better 
results, grew out of that ‘uncommon talent* which lies at 
the root of invention in a patentable sense. In re Mar - 
shutz , 13 App. D. C. 228, 230; Reed vs Coe , 76 U. S. App. 
D. C. 369; 132 F. 2d 599; Besser vs Ooms , 81 App. D. C. 
7; 154 F. 2d 17; Minnesota Mining & Mfg. Co vs Coe , 73 
App. D. C. 146; 118 F. 2d 593. * # the new device, 

however useful it may be, must reveal the flash of crea¬ 
tive genius not merely the skill of the calling. If it fails, 
it has not established its right to a private grant on the 
public domain.* Cuno vs Automatic , 314 U. S. 84, 91.** 

“Certainly the appellant made a contribution.’* 
****••• 
“Notwithstanding this improvement, appellant’s method 
and apparatus do not so clearly emanate from the sort 
of ‘uncommon talent* or ‘creative genius* that inspires 
invention.” 

The decision of the Supreme Court in A & P vs Super¬ 
market, 340 U. S. 147, 151 is controlling upon the case at 
bar and requires a holding that defendant’s patent is in¬ 
valid for lack of invention over and substantial anticipa¬ 
tion by the prior art: 

“The negative rule accrued from many litigations 
was condensed about as precisely as the subject permits 
in Lincoln Engineering Co. v. Stewart-Wamer Corp. 
303 US 545, 549: 

‘The mere aggregation of a number of old parts or 
elements which, in the aggregation, perform or produce 
no new or different function or operation than that 
theretofore performed or produced by them, is not pat¬ 
entable invention.* 

“To the same end is Toledo Pressed Steel Co. v. Stand¬ 
ard Parts, Inc. 307 US 350, and Cuno Engineering Corp. 
v. Automatic Devices Corp. 314 US 84. The conjunction 
or concert of known elements must contribute something; 
only when the whole in some way exceeds the sum of its 
parts is the accumulation of old devices patentable. Ele¬ 
ments may, of course, especially in chemistry or elec- 
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tronics, take on some new quality or function from being 
brought into concert , but this is not a usual result of 
uniting elements old in mechanics. This case is wanting 
in any unusual or surprising consequences from the uni¬ 
fication of the elements here concerned, and there is 
nothing to indicate that the lower courts scrutinized the 
claims in the light of this rather severe test.” 

“Neither court below has made any finding that old 
elements which made up this device perform any addi¬ 
tional or different function in the combination than they 
perform out of it. This counter does what a store counter 
always has done—it supports merchandise at a conveni¬ 
ent height while the customer makes his purchases and 
the merchant his sales. The three-sided rack will draw or 
push goods put within it from one place to another—just 
what any such a rack would be on any smooth surface— 
and the guide rails keep it from falling or sliding off 
from the counter, as guide rails have ever done. Two and 
two have been added together, and still they make only 
four.” 

“Courts should scrutinize combination patent claims 
with a care proportioned to the difficulty and improba¬ 
bility of finding invention in an assembly of old elements. 
The function of a patent is to add to the sum of useful 
knowledge. Patents cannot be sustained, when on the con¬ 
trary, their effect is to subtract from former resources 
freely available to skilled artisans. A patent for a com¬ 
bination which only unites old elements with no change 
in their respective functions, such as is presented here, 
obviously withdraws what already is laiown into the 
field of its monopoly and diminishes the resources avail¬ 
able to skillfull men. This patentee has added nothing to 
the total stock of knowledge, but has merely brought to¬ 
gether segments of prior art and claims them in con¬ 
gregation as a monopoly.” 

“The Court of Appeals and the respondent both lean 
heavily on evidence that this device filled a long-felt want 
and has enjoyed commercial success. But commercial 
success without invention will not make patentability. 
Toledo Pressed Steel Co. v. Standard Parts , Inc. (US) 
supra. The courts below concurred in finding that every 
element here claimed (except extension of the counter) 
was known to prior art. When, for the first time, those 
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elements were put to work for the supermarket type of 
stores, although each performed the same mechanical 
function for them that it had been known to perform, 
they produced results more striking, perhaps, than in 
any previous utilization. To bring these devices together 
and apply them to save the time of customer and checker 
was a good idea, but scores of progressive ideas in busi¬ 
ness are not patentable, and we conclude on the findings 
below that this one was not.” 

“It is urged, however, that concurrence of two courts 
below, in holding the patent claims valid, concludes this 
Court. A recent restatement of the ‘two-court rule’ reads: 

‘A court of law, such as this Court is, rather than a 
court for correction of errors in fact finding, cannot 
undertake to review concurrent findings of fact by two 
courts below in the absence of a very obvious and ex¬ 
ceptional showing of error/ Graver Tank & Mfg. Co. 
v. Linde Air Products Co. 336 US 271, 275. 

“The questions of general importance considered here 
are not contingent upon resolving conflicting testimony, 
for the facts are little in dispute. We set aside no finding 
of fact as to invention, for none has been made except as 
to the extension of the counter, which cannot stand as a 
matter of law. The defect that we find in this judgment 
is that a standard of invention appears to have been 
used that is less exacting than that required where a 
combination is made up entirely of old components. It 
is on this ground that the judgement below is reversed.” 

Concurring Opinion (310 U. S. 151): 

“It is worth emphasis that every patent case involving 
validity presents a question which requires reference to 
a standard written into the Constitution. Article 1, §8 
contains a grant to the Congress of the power to permit 
patents to be issued. But unlike most of the specific 
powers which Congress is given that grant is qualified. 
The Congress does not have free reign, for example, to 
decide that patents should be easily or freely given. The 
Congress acts under the restraint imposed by the state¬ 
ment of purpose in Art 1 §8. The purpose is ‘To promote 
the Progress of Science and useful Arts/ The means for 
achievement of that end is the grant for a limited time 
to inventors of the exclusive right to their inventions.” 
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“Every patent is the grant of a privilege of exacting 
tolls from the public. The Framers plainly did not want 
those monopolies freely granted. The invention to justify 
a patent had to serve the ends of science—to push back 
the frontiers of chemistry, physics, and the like; to make 
a distinctive contribution to scientific knowledge. That is 
why through the years the opinions of the Court com¬ 
monly have taken ‘inventive genius’ as the test. 1 It is 
not enough that an article is new and useful. The Consti¬ 
tution never sanctioned the patenting of gadgets. Pat¬ 
ents serve a higher end—the advancement of science. An 
invention need not be as startling as an atomic bomb to 
be patentable. But it has to be of such quality and dis¬ 
tinction that masters of the scientific field in which it 
falls will recognize it as an advance. Mr. Justice Brad¬ 
ley stated in Atlantic Works v. Brady, 107 US 192, 200, 
the consequences of a looser standard: 

‘It was never the object of those laws to grant a 
monopoly for every trifling device, every shadow of a 
shade of an idea, which would naturally and spontane¬ 
ously occur to any skilled mechanic or operator in the 
ordinary progress of manufactures. Such an indiscrimi¬ 
nate creation of exclusive priveleges tends rather to 
obstruct than to stimulate invention. It creates a class 
of speculative schemers who make it their business to 
watch the advancing wave of improvement, and gather 
its foam in the form of patented monopolies, which en¬ 
able them to lay a heavy tax upon the industry of the 
country, without contributing anything to the real ad¬ 
vancement of the arts. It embarrasses the honest pur¬ 
suit of business with fears and apprehensions of con¬ 
cealed liens and unknown liabilities to lawsuits and 
vexatious accountings for profits made in good faith.’ 

“The standard of patentability is a constitutional 

1 “Inventive genius”—Mr. Justice Hunt in Reckendorfer v. 
Faber, 92 US 347, 357; “Genius or invention”— Mr. Chief Justice 
Fuller in Smith v. Whitman, 148 US 674, 681; “Intuitive genius”— 
Mr. Justice Brown in Potts v. Creager, 155 US 597, 607; “Inventive 
genius”—Mr. Justice Stone in Concrete Appliances Co. v. Gomery, 
269 US 177, 185; “Inventive genius”;— Mr. Justice Roberts in 
Mantle Lamp Co. v. Aluminum Products Co., 301 US 544, 546; 
Cuno Engineering Corp. v. Automatic Devices Corp., 314 US 84, 91, 
“the flash of creative genius, not merely the skill of the calling.” 
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standard; and the question of validity of a patent is a 
question of law. Mahn v . Harwood , 112 US 354, 358.” 

At best, defendant has merely selected the features of 
the prior-art which as she thought would likely best meet 
the aesthetic requirements of present-day drapery-hang¬ 
ings, such as (a) having four fingers to produce 3-loop 
pleats (as against having some other number of fingers to 
produce some other number of pleats) and (b) having the 
top of the suspension-hook below the tops of the fingers to 
accord with the present mass-market for draperies which 
of course cannot afford the greater expense of valance- 
boxes which would make that disposition of the hook-end to 
finger-end unimportant, and (c) other details reflecting 
merely a response to style or aesthetic considerations, and 
(d) the inverted U-shaped fingers also of the prior-art, 
and (e) the closed-end pockets likewise of the prior-art;— 
which U-shaped fingers and closed pocket-ends plaintiff has 
not adopted in its extensive sales of its accused 4-finger 
hooks and pocket-tape. 

Thus, what defendant has done in her attempt to 
dominate plaintiff’s (and the other similarly accused Ameri¬ 
can manufacturers’) clearly non-infringing hooks and tape, 
is precisely what in the above-quoted portion of its decision 
in Atlantic vs Brady (107 U. S. 192) the Supreme Court 
has always (and as recently as A & P vs Supermarket 
supra) condemned as mere speculative patent-scheming to 
garner the fruits of the normal industrial development and 
market advances resulting merely from putting to work 
the prior-art and not resulting from nor in any way re¬ 
lated to any inventive contribution of the patentee. 

Aptly calling similar claims “a scarecrow” (98 F. 
Supp. 422), and mystified as to how such claims were 
passed by the patent Examiner in view of the prior-art 
and in view of the file-history of the patent-in-suit, the 
Court in van der Horst vs Chromium Corporation , 98 F. 
Supp. 412, at 428 (affirmed at 198 F. 2d 748), concluded 
that “the most likely reason is the undaunted persistence 
of (the patentee’s) able counsel”: 

“The Court has carefully examined the Patent Office 
file-wrappers of both the plaintiff’s process and prod¬ 
uct patent in order to ascertain how the product claims 
were passed by the examiners in light of the Cleve- 
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land patent. Despite such examination the answer re¬ 
mains a mystery , though the most likely reason is the 
undaunted persistence of plaintiff's able counsel .” 

In the case at bar likewise it was nothing more than 
the “dauntless persistence of defendant’s able counsel” 
which accounted for the allowance of the claims after 8 V 2 
years of prosecution (first in her abandoned application 
and then in the later-filed application on which the patent- 
in-suit was issued). 

In conclusion it is therefore respectfully submitted that 
under the A & P vs Supermarket decision, the claims of 
the patent-in-suit are invalid for lack of invention over the 
prior-art and indeed for substantial anticipation by the 
prior-art, there being no substantial distinctions between 
defendant’s structure and the prior-art. 

Argument of Point 3 

Claim 5 invalid for lack of support in specifications or 

drawings 

Claim 5 of the patent-in-suit is invalid because it lacks 
support in the specifications and drawings of the patent;— 
in that neither the specifications nor the drawings disclose 
or suggest either the idea of having the fingers the same 
length as the closed-end pockets and having the upper ends 
thereof “supporting the curtain against sagging upon the 
fingers” by the co-action of such finger-end and closed 
pocket-end as called for by Claim 5, or the “pinch-pleat” 
idea included in Claim 5, which idea defendant adopted, 
for the first time, by copying Claim 1 of the Solomon patent 
(App. 273) as her Claim 21 (App. 170) on June 25,1952*; 
which she canceled (App. 178) after the Examiner twice 
rejected (App. 173 & 177) it on the ground that the pleat- 
pinching idea included in (and urged as a basis of patent¬ 
ability of) such claim, was not disclosed in the drawings 
or specifications of the patent-in-suit;—defendant thereby 
conceding that there was no basis in the disclosure of her 
drawings and specifications for the pleat-pinching idea 
which she thereafter included in Claim 23 which became 
Claim 5 of her patent (App. 179). 

*2% years after the filing of her application for the patent-in- 
suit (and almost 7 years after she first presented her pocket-tape 
and 4-finger hook to the Patent Office: App. 140). 
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Nowhere do the drawings (App. 189) show and no¬ 
where do the specifications (App. 191-3) state or suggest 
what the length of the fingers 22 are in relation to the 
length of the pockets 13. 

Indeed, the specification impliedly (if not expressly) 
excludes the idea of supporting the drapery by the abutting 
co-action between the upper blunt ends of the fingers and 
the closed upper ends of the pockets, by stating that “the 
weight of the curtain holding the bottom edge of the front 
fold 16 of the pocket strip on the bottom (i.e. crotches) of 
the hook member.” (App. 192) 

Hence, any claim-feature dependent on this dimen¬ 
sional relationship is without foundation in the disclosure 
of the patent. Particularly so where, as here, Claim 5 quite 
specifically calls for and was predicated (inter alia) upon 
this dimensional relationship and the co-action between the 
blunt non-penetrating finger-end and the closed upper end 
of the pocket u supporting the curtain against sagging upon 
the fingers’’; —defendant having argued to the Board of 
Appeals for the allowance of this claim on the basis of the 
flimsy curtain-fabric of the “head” sagging or sliding 
down on the fingers unless the blunt non-penetrating ends 
of the fingers co-act with the closed ends of the pocket to 
keep such flimsy curtain-fabric of the head from sagging 
or sliding down. It was for this reason that the terms 
“blunt” and “non-penetrating” coupled with the equal 
length between finger and pocket (which equal length is 
not disclosed in the drawings of the specification) were 
accorded some patentable significance, because they bore 
upon the anti-sagging cooperative relationship between 
finger-ends and closed pocket-ends.* 

* Defendant, to the Board: “Applicant’s invention . . . pockets 
. . . with the upper end closed . . . four non-penetrating pocket- 
fingers . . . having blunt upper ends . . . fingers . . . fitted • . . 
into said pockets cooperate . . . each supporting a pleat through 
substantially the entire upright extent of the . . . pleat . . . and 
the fingers in the pockets having the closed upper ends supporting 
the drape against sagging at the upper edge (App. 181). There is 
no suggestion in the Carr patent of pockets having closed upper 
ends or of fingers having blunted upper ends to fit within closed 
pockets . . . (App. 182) there is no showing or suggestion (in 
Steiner) ... of structure . . . having . . . pockets . . . with the 
upper ends . . . closed” (App. 182-3). The Board: “Claim 23 (which 
became Claim 5 of the patent-in-suit) sets forth the combination of 
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Likewise, the pinch-pleat idea> also forming a basis for 
the allowance of Claim 5, was not disclosed or suggested 
anywhere in the specification or drawings of the patent- 
in-suit, insofar as the term “pinch pleat” has the meaning 
which it has in Claim 1 of the Solomon patent (PX-39, at 
App. 276) from which defendant borrowed the pleat-pinch¬ 
ing idea in her belated (1952) but unsuccessful effort to 
copy Claim 1 of the Solomon patent and to evoke an inter¬ 
ference therewith (App. 171, 173, 177, 178). 

It is settled law both under Section 112 of the Patent 
Act of 1952 (35 U. S. C. 112) as well as under the corre¬ 
sponding section of the former Patent Act (35 U. S. C. 33) 
and under former Rules 34-37 & 39 and later Rules 71, 73, 
75, 81 & 83 of the Patent Office ( Appendix , pages 50 to 
53, infra) which Rules implement the Statutes and have 
the force of law, that a claim cannot validly cover what the 
patentee has not disclosed in his drawings or specifications. 
U. S. Industrial vs Carbide, 315 U. S. 668; R. U. V. Engi¬ 
neering Co. vs Borden, 170 F. 2d 688 (2 Cir.); National vs 
Western, 93 F. 2d 94 (7 Cir.); Schriber vs Cleveland Trust , 
305 U. S. 47; Decca vsMarzall, 95 F. Supp. 17 (DC D of C); 
Dyer vs Coe, 125 F. 2d 192,197 (75 App. D. C. 125). 

Permutit Co. vs Graver Corp., 284 U. S. 52, 58, 60: 
“As the patentee has thus failed to give in the specifi¬ 
cation ‘a written description' . . . (of) the free zeolite 

bed . . . the patent is void. . . . 

******* 

“The only normal inference from such silence is either 
that it was deemed immaterial whether the zeolite bed 
be locked or free, or that if a free bed is preferable, it 
was not claimed because it lacked novelty. . . . More¬ 
over, while drawings may be referred to for illustration 
and may be used as an aid in interpreting the specifica¬ 
tion or claim, they are of no avail where there is an 
entire absence of description of the alleged invention or 
a failure to claim it. The statute requires the patentee 

a drapery curtain, having . . . pockets closed at their upper ends, 
and a supporting hook member that engages in these pockets. . . . 
In Carr the curtain is apparently supported from the lower loops of 
(i.e., the crotches between) the fingers and in Steiner the engage¬ 
ment of the curtain is by penetration thereof with prongs.” (App. 
186 ) 
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... to explain the principle of his apparatus and to 
describe it . . .” 

Neither the anti-sagging co-action between non-pene¬ 
trating finger-end and closed-pocket-end nor the pleat- 
pinching idea being disclosed in defendant’s drawings or 
specifications, Claim 5 is invalid, as a matter of law, under 
the Statute and authorities above cited. 

Argument of Point 4 

Claim 5 invalid under Lincoln vs Stewart-Wamer 

Even if defendant’s 4-finger hook (App. 189), per se, 
were inventive and patentable over the multi-finger and 4- 
finger pleater-hooks of the prior-art, Claim 5 is neverthe¬ 
less invalid under Lincoln vs Stewart-Wamer (303 U. S. 
545, 549) because it includes Charlton’s admittedly old 
drapery-header tape with the vertical pockets (App. 225) 
in the hook-and-tape combination of Knight (App. 201) 
and of Carr (App. 207-9) ;—and Claim 5 is therefore an 
attempt to monopolize the admittedly old pocket-tape of 
Charlton by claiming it in the old “combination” with an 
assertedly improved multi-finger or 4-finger drapery-hook. 

This was condemned in Lincoln vs Stewart-Wamer , 
wherein the Court stated the principle as follows: 

“The petitioner’s principal contention is that our deci¬ 
sion in the Rogers case* is controlling (citing authori¬ 
ties) . We so hold. As has been said, the combination of 
elements disclosed is old in the art. As the Circuit Court 
of Appeals held, a headed nipple or fitting connected 
with the bearing, and to be coupled to the conduit from 
the grease gun, is old and unpatentable. A compressor 
or pump for propelling lubricant is old and unpatentable 
as such. The invention, if any, which Butler made, was 
an improvement in what he styles in his specifications 
the 'chuck’ and in claim a 'coupling member’. It is not 
denied that multi-jawed chucks had been used in indus¬ 
try and as couplers in lubricating apparatus. Butler may 
have devised a patentable improvement in such a chuck 
in the respect that the multiple jaws in his device are 
closed over the nipple by the pressure of the grease, but 
we think he did no more than this. As we said of Gull- 
borg in the Rogers case , having hit upon this improve¬ 
ment he did not patent it as such but attempted to claim 

* Rogers vs Alemite, 298 U. S. 415. 
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it in combination with other old elements which per¬ 
formed no new function in his claimed combination. 
The patent is, therefore, void as claiming more than the 
applicant invented. The mere aggregation of a number 
of old parts or elements which, in the aggregation, per¬ 
form or produce no new or different function or opera¬ 
tion than that theretofore performed or produced by 
them, is not patentable invention (citing authorities). 
And the improvement of one part of an old combination 
gives no right to claim that improvement in combination 
with other old parts which perform no new function in 
the combination (citing authorities). Though the re¬ 
spondent so concedes, it urges that, in the combination of 
the Butler patent, the headed nipple performs a new and 
different function from that which it has heretofore per¬ 
formed, in other combinations, in that, when the coupler 
is withdrawn from the nipple, at the end of the greasing 
operation, the rounded head of the nipple ‘cocks’ the jaws 
of the coupler for the next operation. The suggestion 
seems to be an afterthought. No such function of the 
nipple is hinted at in the specifications of the patent. If 
this were so vital an element in the functioning of the 
apparatus it is strange that all mention of it was omitted 

(citing authorities).” (303 U. S. 549-550) 

******* 

“The invention, if any, lies in the improvement in the 

coupling device alone.” (303 U. S. 551) 

******* 

“We conclude that Butler’s effort, by the use of a com¬ 
bination claim, to extend the monopoly of his invention 
of an improved form of chuck or coupler to old parts or 
elements having no new function when operated in con¬ 
nection with the coupler renders the claim void.” (303 
U. S. 552) 

Likewise, in the case at bar, the anti-sag co-action be¬ 
tween blunt non-penetrating finger-ends and closed pocket- 
ends was “an afterthought”. Here, as in Lincoln vs Stew- 
art-Warner, supra , “no such function” of the blunt-finger- 
end and closed-pocket-end “is hinted at in the specifications 
(or drawings) of the patent. If this were so vital an ele¬ 
ment in the functioning of” defendant’s tape and hooks “it 
is strange that all mention of it was omitted.” Indeed, in 
the case at bar defendant’s specification even expressly 
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negatives the possibility of such non-sag function, by 
stating that the weight of the drapery is borne by the lower 
edges of the pockets bearing against the crotches between 
the fingers and suspension-hook (App. 192, column 3, lines 
19-21). 

Under Lincoln vs Stewart-W amer , Claim 5 of the 
patent-in-suit is clearly invalid, as a matter of law , be¬ 
cause it expressly includes both the drapery or curtain and 
the old pocket-strip (PX-29, at App. 225) and is therefore 
“claiming more than the applicant invented”. 

Because she did not counterclaim for patent-infringe¬ 
ment, defendant has not had to (and did not) take any 
position as to whether she regards plaintiff’s header-tape 
(PX-1) within the scope of Claims 1 to 4 of her patent 
when combined with plaintiff’s pleater-hooks. Defendant 
has been silent on whether she regards the header-tape (or 
the drapery or curtain with the vertical pockets) an ele¬ 
ment included in Claims 1 to 4;—the introductory portion 
of each of which claims includes (one way or another) a 
drapery or curtain having vertical pockets. 

Insofar as either the drapery or curtain or vertical 
pockets are deemed elements included in Claims 1 to 4, 
these claims are likewise invalid under Lincoln vs Stewart- 
Warner for the reasons stated above in connection with 
Claim 5. 

Argument of Point 5 
Claims invalid because they include 
arbitrary style-dictated features 

Both the former Statute (35 U. S. C. 33) as well as 
Section 112 of the Patent Act of 1952 (35 U. S. C. 112) 
and former Rules 36 & 37 and later Rules 71, 73 & 75 of 
the Patent Office ( Appendix, pages 50 to 52, infra) 
require, and the below-cited authorities interpreting it 
have held, that a claim of a patent must distinguish be¬ 
tween what is new and what is old, and must not include 
(for whatever reason) details which are clearly not the 
patentee’s contribution to the art but are merely the arbi¬ 
trary style-dictated features common to the prior-art. 

Whether the top of the suspension-hook is below the 
top of the fingers as called for by Claim 1 or midway of 
the length of the fingers as called for by Claim 5 (each of 
which spacial relationships is shown by the prior-art pat¬ 
ents) , or whether the top of the suspension-hook is above 
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the tops of the fingers (as shown in other of the prior-art 
patents) was admittedly merely a matter of choice depend¬ 
ent on style and the use or non-use of the valance-box or 
the location of the curtain-rod in relation to the ceiling. 

Likewise, whether 4 fingers were provided on the hook 
to form 3 pleats, or 3 fingers to form 2 pleats, or 2 fingers 
to form one pleat (or 5 fingers to form 4 pleats, etc.), was 
likewise a matter of style and the prior-art patents show 
each of these various pleat-formations;—formed by the 
corresponding number of fingers. 

Likewise, having the fingers in the same plane or in 
different planes was again a matter of style;—the prior- 
art showing both dispositions. 

So too, the term “pinch pleat”, if that term in Claim 5 
merely means a 3-loop pleat, was a matter of style and not 
a matter of function and was old in the prior-art. 

Neither in its statement of invention * (App. 191, col¬ 
umn 1, lines 1-25) nor in its description of the hook 10 or 
of the hook 27 (App. 191, column 2, line 28 to App. 192, 
column 3, line 55) does the patent-in-suit mention that the 
four fingers are of equal length. Indeed the statement of 
invention * does not ascribe any novelty or invention whatso¬ 
ever to (nor indeed does it even mention) any of the struc¬ 
tural features upon which any of the claims are predicated 
as, for instance, having fingers of inverted U-shaped wires 
or having them all made out of a single length of wire or 
having the fingers all in a single plane or all of the same 
length or having the upper ends of the pockets closed. 

Lacking any real patentable distinctions over the 
prior-art in respect to any functional difference which she 
could claim as her contribution, defendant included in her 
claims these arbitrary (and old) style-responsive dimen¬ 
sional, spacial and quantitative relationships. In so doing 
she violated the aforementioned statute and Rules and the 
decisions in respect to claims, namely, that the claim shall 
separate the wheat from the chaff and should not indis¬ 
criminately comingle the old and the new;—however 
pressed the patentee may have been to “pod” the claims 
with arbitrary style-dictated prior-art features because of 
an inherent lack of any substantial distinction over the 
prior-art on function-dictated structural bases. 

* required by former Rules 35, 36 & 39(b) and by later Rules 71(c), 
73 & 77(b) of the Patent Office ( Appendix , pages 51 to 53, infra). 
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Phillips vs Page , 24 How. 164 (16 L. Ed. 639, at 640) : 
“it may very well be, if he had set up in his claim the 
improvements or particular changes in the construction 
of the old machine . . . the patent might have been sus¬ 
tained. The utility is not questioned, and, for aught there 
appears in the case, such improvements were before un¬ 
known, . . . But no such claim is set up by the patentee; 
nor does he distinguish in the description of the parts of 
the machine, nor in any other way, the old from the new, 
or those parts which he has invented or added ... On 
the contrary, his claim is for the precise organization of 
the old machine. . . . There is nothing new in this com¬ 
bination. . . .Nor does the enlargement of the organiza¬ 
tion of the machine compared with the old one . . . afford 
any ground, in the sense of the patent law, for a patent. 
. . . The defect here is ... in the claim . . . instead of 
claiming the old parts, should have excluded them, and 
claimed the new by which the old were adapted to the 
new use, producing the new result.” 

In re Carr , 297 Fed. 542 (54 App. D. C. 283) this 
Court said: 

“The Patent Office evidently recognized merit in ap¬ 
plicant’s structure, but was constrained to hold that his 
claims are too broad; that is, that they cover the prior 
art, and not the particular advance over it. The Assist¬ 
ant Commissioner fully discussed the question and we 
adopt his reasoning and conclusion . . . there is no rea¬ 
son, as we many times have observed, why an applicant 
in the Patent Office should not draw his claims to cover 
his actual invention only.” 

Kwik Set , Inc. vs Welch Grape Juice Co., 86 F. 2d 
945, 947 (2 Cir.) : 

“A patentee may not arbitrarily select a point in a pro¬ 
gressive change and maintain a patent monopoly for all 
operations in that progressive change falling on one par¬ 
ticular side of that arbitrarily selected point. It is only 
where the selected point corresponds with the physical 
phenomenon and the patentee has discovered the point 
at which that physical phenomenon occurs that the main¬ 
tenance of a patent monopoly is admissible. A claim 
must be based on invention.” 


Conclusion 
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Edwards vs Gold Seal Shoe Corp ., 32 F. Supp. 713, 
716 (DO Mass, 1940): 

“Even assuming, an improvement is present here of one 
part of an old combination, no right is given to claim 
that improvement in combination with other old parts 
which perform no new function in the combination. The 
improvement, even if it was invention,. . . was not pat¬ 
ented as such, but is claimed in combination with other 
old elements which performed no new function. The pat- 
tent is, therefore, void as claiming more than the appli¬ 
cant invented. Lincoln Engineering Co. vs Stewart - 
Warner Carp., 303 U. S. 545, 549, 550.” 

Under the statute and authorities, above cited, the 
claims of the patent-in-suit are invalid because they in¬ 
clude arbitrary features which are dictated wholly by con¬ 
siderations of style and which are old in the prior-art and 
do not in any event represent any part of defendant’s con¬ 
tribution to the art. 

Conclusion 

It is respectfully submitted that the decision of the 
District Court should be reversed and the Complaint sus¬ 
tained, and that a judgement should be entered adjudging 
that plaintiff’s devices (i.e. plaintiff’s tape of PX-1 and 
plaintiff’s hooks of PXs 8, 18 & 47-a and 9, 19, 47-b & 49A 
to E) and the combination of plaintiff’s tape and hooks, do 
not infringe any of the claims of defendant’s patent, and 
that each of said claims is invalid for lack of invention 
over and anticipation by the prior-art and because of the 
inclusion therein of features dictated wholly by considera¬ 
tions of style and not forming any part of defendant’s con¬ 
tribution to the art, and that Claim 5 is further invalid for 
lack of disclosure in the specifications and drawings of the 
patent-in-suit and is also invalid under Lincoln vs Stewart - 
Warner because of the inclusion therein of the admittedly 
old pocket-tape. 

Respectfully submitted, 

Albert H. Kirchner 
attorney for plaintiff-appellant 

Leonard L. Kalish 

counsel for plaintiff-appellant 
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Appendix: Statutes & Rules 
Declaratory Judgment Act (28 U. S. C. 2201): 

In a case of actual controversy within its jurisdiction . . . 
any court of the United States, upon the filing of an ap¬ 
propriate pleading, may declare the rights and other legal 
relations of any interested party seeking such declaration, 
whether or not further relief is or could be sought. Any 
such declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such. Act 
of June 25, 1948, c. 646, 62 Stat. 964, amended May 24, 
1949, c. 139, §111, 63 Stat. 105. 

Section 102 of the Patent Act of 1952 (35 U. S. C. 102): 
Conditions for patentability; novelty and loss of right to 
patent 

A person shall be entitled to a patent unless— 

(a) the invention was . . . patented or described in a 
printed publication in this or a foreign country, before the 
invention thereof by the applicant for patent, or 

(b) the invention was patented or described in a printed 
publication in this or a foreign country . . . more than one 
year prior to the date of the application for patent in the 
United States, or 

(c) he has abandoned the invention, or 

******* 

(e) the invention was described in a patent granted on 
an application for patent by another filed in the United 
States before the invention thereof by the applicant for 
patent. . . . 

Section 103 of the Patent Act of 1952 (35 U. S. C. 103: 
Conditions for patentability;—non-obvious subject matter 

A patent may not be obtained though the invention is not 
identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter 
sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the 
time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. . . . 

R. S. 4888 (35 U. S. C. 33) Requisite of application: 

Before any inventor or discoverer shall receive a patent 
for his invention or discovery, he shall make application 
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therefor in writing, to the Commissioner of Patents, and 
shall file in the Patent Office a written description of the 
same, and of the manner and process of making, construct¬ 
ing, compounding, and using it, in such full, clear, concise 
and exact terms as to enable any person skilled in the art 
or science to which it appertains, or with which it is most 
nearly connected, to make, construct, compound, and use 
the same; and in case of a machine, he shall explain the 
principle thereof, and the best mode in which he has con¬ 
templated applying that principle, so as to distinguish it 
from other inventions; and he shall particularly point out 
and distinctly claim the part, improvement, or combination 
which he claims as his invention or discovery. (Amended 
by act of Mar. 3, 1915, ch. 94, 38 Stat. L. 958, and act of 
May 23,1930, 45 Stat. L. 376.) 

Section 112 of the Patent Act of 1952 (35 U. S. C. 112): 
Specification and Claims 

The specification shall contain a written description of the 
invention, and of the manner and process of making and 
using it, in such full, clear, concise, and exact terms as to 
enable any person skilled in the art to which it pertains, 
or with which it is most nearly connected, to make and use 
the same, and shall set forth the best mode contemplated 
by the inventor of carrying out his invention. 

The specification shall conclude with one or more claims 
particularly pointing out and distinctly claiming the sub¬ 
ject matter which the applicant regards as his invention. 
An element in a claim for a combination may be expressed 
as a means or step for performing a specified function 
without the recital or structure, material, or acts in sup¬ 
port thereof, and such claim shall be construed to cover 
the corresponding structure, material, or acts described in 
the specification and equivalents thereof. 

Rules of Practice of the U. S. Patent Office 
in force from July 1,1945, to March 1,1949 

Rule 34: The Specification. The specification is a written 
description of the invention or discovery and of the man¬ 
ner and process of making, constructing, compounding and 
using the same, and is required to be in such full, clear, 
concise, and exact terms as to enable any person skilled in 
the art or science to which the invention or discovery ap- 
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pertains, or with which it is most nearly connected, to 
make, construct, compound, and use the same. 

Rule 35: The specification must set forth the precise inven¬ 
tion for which a patent is solicited, and explain the prin¬ 
ciple thereof, and the best mode in which the applicant has 
contemplated applying that principle, in such manner as 
to distinguish it from other inventions. 

Rule 36: In case of a mere improvement, the specification 
must particularly point out the parts to which the improve¬ 
ment relates, and must by explicit language distinguish 
between what is old and what is claimed as new; and the 
description and the drawings, as well as the claims, should 
be confined to the specific improvement and such parts as 
necessarily cooperate with it. 

Rule 37: The specification must conclude with a specific 
and distinct claim or claims of the part, improvement, or 
combination which the applicant regards as his invention 
or discovery. 

Rule 39: The following order of arrangement should be 

observed in framing the specification: 

******* 

(b) General statement of the object and nature of the 
invention. 

****** 4 

(d) Detailed description. 

(e) Claim or claims. 

******* 

Rules of Practice of the U. S. Patent Office 
effective since March 1,1949 

Rule 71: Detailed description and specification of the in¬ 
vention. 

(a) The specification must include a written description 
of the invention or discovery and of the manner and process 
of making and using the same, and is required to be in such 
full, clear, concise, and exact terms as to enable any person 
skilled in the art or science to which the invention or dis¬ 
covery appertains, or with which it is most nearly con¬ 
nected, to make and use the same. 

(b) The specification must set forth the precise inven¬ 
tion for which a patent is solicited, in such manner as to 
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distinguish it from other inventions and from what is old. 
It must describe completely a specific embodiment of the 
process, machine, manufacture, composition of matter or 
improvement invented, and must explain the mode of opera¬ 
tion or principle whenever applicable. The best mode con¬ 
templated by the inventor of carrying out his invention 
must be set forth. 

(c) In the case of an improvement, the specification 
must particularly point out the part or parts of the process, 
machine, manufacture, or composition of matter to which 
the improvement relates, and the description should be 
confined to the specific improvement and to such parts as 
necessarily cooperate with it or as may be necessary to a 
complete understanding or description of it. (Rules 34, 35, 
36) 

Rule 73: Summary of the invention. 

A brief summary of the invention indicating its nature 
and substance, which may include a statement of the object 
of the invention, should precede the detailed description. 
Such summary should, when set forth, be commensurate 
with the invention as claimed and any object recited should 
be that of the invention as claimed. 

Rule 75: Claim. 

(a) The specification must conclude with a claim par¬ 
ticularly pointing out and distinctly claiming the subject 
matter which the applicant regards as his invention or 
discovery. 

(b) The claim or claims must conform to the invention 
as set forth in the remainder of the specification and the 
terms and phrases used in the claims must find clear sup¬ 
port or antecedent basis in the description so that the mean¬ 
ing of the terms in the claims may be ascertainable by ref¬ 
erence to the description. 

Rule 77: Arrangement of specification. 

The following order of arrangement should be observed in 

framing the specification: 

******* 

(b) Brief summary of the invention. 
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(d) Detailed description. 

(e) Claim or claims. 

******* 

Rule 81: Drawings required . 

The applicant for patent is required by statute to furnish 
a drawing of his invention whenever the nature of the case 
admits of it; this drawing must be filed with the applica¬ 
tion. 

******* 

Rule 83: Content of drawing. 

The drawing must show every feature of the invention 
specified in the claims. When the invention consists of an 
improvement on an old machine the drawing must when 
possible exhibit, in one or more views, the improved portion 
itself, disconnected from the old structure, and also in 
another view, so much only of the old structure as will 
suffice to show the connection of the invention therewith. 
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COUNTER-STATEMENT OF 
QUESTIONS PRESENTED 


Plaintiff-appellant’s* statement of the questions pre¬ 
sented is so loaded with unjustified assumptions that it is 
believed desirable to restate the questions as follows: 

1. Did the trial court err in holding that, in an action 
for declaratory judgment wherein plaintiff seeks an adjudi¬ 
cation (1) that defendant’s patent is invalid, and (2) that 
defendant’s patent is “not infringed by any of plaintiff’s 
products,” and wherein defendant files no counterclaim, 
plaintiff has the burden of establishing each of these two 
propositions ? 

2. Can appellant raise the foregoing question on appeal 
where it did not request any ruling on this matter at any 
time during the pre-trial proceedings or the trial, but 
throughout assumed the right to open and close? 

3. Was the trial court’s finding that the evidence ad¬ 
duced failed to establish that defendant’s patent was invalid 
and was not infringed by plaintiff “clearly erroneous”? 


* For convenience hereinafter, plaintiff-appellant is referred to 
merely as plaintiff and defendant-appellee as defendant. 
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RE PLAINTIFFS “STATEMENT OF THE CASE” 

The section of plaintiff’s “Statement” relating to the 
patent in suit, the prior art and plaintiff’s allegedly non- 
infringing devices is obviously not intended as a factual 
summary of the evidence but as an argument. It is believed 
to be misplaced in the “Statement of the Case”; it will 
therefore be answered hereinafter. 


STATUTES AND RULES INVOLVED 

Rule 46, F. R. C. P.: 

“Formal exceptions to rulings or orders of the 
Court are unnecessary; but for all purposes for which 
an exception has heretofore been necessary it is suffi¬ 
cient that a party, at the time the ruling or order of 
the Court is made or sought, makes known to the Court 
the action he desires the Court to take or his objection 

to the action of the Court and the grounds therefor; 
* ♦ • >> 


Rule 52(a), F. R. C. P.: 

“Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses.” 

SUMMARY OF ARGUMENT 

I. Plaintiff had the burden of proving both non- 
infringement and invalidity. 

Plaintiff brought this action seeking an adjudication (1) 
that defendant’s patent is “not infringed by any of plain¬ 
tiff’s products” and (2) that defendant’s patent is invalid. 
Under every known principle of procedure, the plaintiff has 
the burden of showing that it is entitled to the relief which 
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it seeks. There is no support for the theory that plaintiff 
could merely file suit and then rest its case, with the burden 
of proof being placed on defendant, who made no affirm¬ 
ative allegations in her answer and sought no affirmative 
relief. 

II. Plaintiff cannot raise on appeal the question as to 
whether it should have had the burden of proving non¬ 
infringement since it did not make known to the trial 
court its desire for any ruling on this point, but assumed 
the right to open and close. 

While Rule 46, F. R. C. P., eliminates the necessity for 
formal exceptions to rulings of the Court, it requires that 
a party, at the time a ruling or order of Court is made or 
sought, make known to the Court the action wffiich he desires 
the Court to take or his objection to the action of the Court 
and his grounds therefor. At no time during any of the 
pre-trial proceedings or during the trial itself did plain¬ 
tiff’s counsel make known to the Court any action which 
plaintiff desired the Court to take with respect to the 
burden of proof or any objection to the Court’s imposition 
of the burden of proof on plaintiff as to both of the two 
principal issues. Quite the contrary, plaintiff assumed the 
right to open and close at the pre-trial hearing, in the 
opening statements at the trial, in the presentation of 
evidence at the trial and in the filing of briefs. Plaintiff, 
having enjoyed all the procedural advantages accruing to 
the party who has the burden of proof, is now estopped to 
urge that the burden should really have been on defendant. 

III. Since the evidence relative to the issue of infringe¬ 
ment was before the Court, it is immaterial which party 
had the burden of proof on this issue. 

Defendant’s patent was in evidence, as were a number 
of specimens of plaintiff’s hooks and tape. There was 
testimony by witnesses for both parties regarding the 
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meaning of the patent claims as applied to these devices. 
This gave the trial court all the evidence necessary to a 
determination of the issue of infringement. 

Plaintiff’s argument that it should not have had the 
burden of proof on this issue is thus merely hypertechnical 
pettifogging. 

IV. The trial court correctly found that the evidence 
did not establish non-infringement. 

A. Plaintiff's pleater hooks literally infringe Claim 1 
of the patent 

The pleater hooks which plaintiff placed in evidence in¬ 
corporate every element called for in Claim 1. The only 
limitation in this claim about which plaintiff has attempted 
to raise any question is the limitation that the pocket- 
engaging fingers of the pleater hook are of inverted U- 
shape. In each of the types of plaintiff’s pleater hook 
placed in evidence, the fingers have generally straight and 
parallel sides and rounded tops. They thus have the shape 
of inverted U’s. Moreover, the upper ends of the fingers 
are dipped in lacquer and a solidified hemispherical drop¬ 
let of the lacquer covers the end of each finger to form a 
U-shaped cup superimposed on the finger. 

B. The combination of plaintiff’s pleater hooks and 
pleater tape literally infringes Claim 5 of the patent 

The hooks and tape placed in evidence by plaintiff in¬ 
corporate, in combination, every element called for in 
Claim 5. The only limitation in this claim about which 
plaintiff has attempted to raise any question is the limi¬ 
tation that the pockets of the tape are closed at their upper 
ends. While the upper ends of the pockets of the tape 
which plaintiff placed in evidence are only partially closed, 
they are closed sufficiently to effect the purposes of the 
invention. Claim 5 does not specify complete closure; to 
read this limitation into the claim would allow plaintiff to 
escape on the basis of an imperfection in its tape which does 
not really affect its performance. 
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C. Even if the claims of the patent were not literally 
readable on plaintiff’s hooks and tape, these devices would 
nonetheless infringe the patent under the “doctrine of 
equivalents.” 

1. Plaintiff’s hooks and tape are the equivalent of 
those disclosed and claimed in defendant’s patent. 

Plaintiff’s hooks and tape which were placed in evidence 
unquestionably perform precisely the same function in 
precisely the same way as the hooks and tape disclosed 
and claimed in defendant’s patent. They thus infringe the 
patent under the “doctrine of equivalents” as recently re¬ 
stated by the U. S. Supreme Court in Graver Tank and 
Manufacturing Co. v. Linde Air Products, 339 U. S. 605, 70 
S. Ct. 854 (1950). 

2. There is nothing in the file history of the 
patent which prevents application of the doctrine of 
equivalents. 

Each of the additional claims which defendant unsuc¬ 
cessfully sought to obtain was broader in several respects 
than the claims of the patent. No claim similar to Claims 
1-4 except for the omission of the limitation to fingers with 
inverted U-shaped upper ends -was sought by defendant 
and refused by the Patent Office. No claim similar to 
Claim 5 except for the omission of the limitation to pockets 
with closed upper ends was sought by defendant and re¬ 
fused by the Patent Office. 

V. Under no circumstances was plaintiff entitled to 
the broad declaration of non-infringement which it sought. 

Plaintiff brought this action seeking to obtain a decla¬ 
ration that defendant’s patent is “not infringed by any of 
plaintiff’s products.” Under no circumstances was plain¬ 
tiff entitled to such a declaration because the evidence does 
not establish what these products are. 
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A. No samples of one of plaintiff*s two current model 
pleater hooks were placed in evidence, and there is no 
evidence as to its construction. 

B. Plaintiff did not prove that it had in fact stopped 
manufacturing the pleater tape having pockets with fully 
closed upper ends. 


VI. The trial court correctly found that the evidence 
did not establish invalidity of the patent. 

A. The patent is entitled to a presumption of validity, 
which in the present case is unusually strong. 

The application for the patent in suit was subjected to 
an unusually thorough examination by the Patent Office. 
The principal patents on which plaintiff relies were con¬ 
sidered by the Patent Office, and held not to anticipate the 
invention. 


B. The prior patents cited by plaintiff do not anticipate 
the patented invention. 

Even plaintiff admits by implication that no one of these 
prior patents discloses the invention covered by defend¬ 
ant’s patent, for plaintiff attempts to construct an anti¬ 
cipation by combining individual elements lifted out of a 
number of separate patents. There is nothing in the prior 
patents to suggest such a combination. 

1. The disclosures of the prior patents should 
be strictly construed because almost all of them are 
only “paper” patents. 

The devices shown in the prior patents, except for a few 
irrelevant exceptions, were never placed in commercial pro¬ 
duction, for the obvious reason that none of them filled the 
need met by the patented invention. 
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2. The physical specimens which plaintiff placed 
in evidence do not fairly represent the disclosures of 
the prior patents. 

In preparing these specimens, plaintiff admittedly devi¬ 
ated from the disclosures of the prior patents in a number 
of substantial respects in an attempt to make these devices 
fit into the environment of defendant’s invention and to 
make them perform functions they were never intended 
to perform. An anticipation may not thus be fabricated 
by redesigning prior devices in the light of present knowl¬ 
edge. 

3. Plaintiff pays lip service to the prior art but 
copies the patented invention instead. 

Plaintiff could obviously copy the disclosures of any of 
the expired prior patents with impunity. The inadequacy 
of these prior devices is demonstrated by plaintiff’s willing¬ 
ness to hazard liability for infringement of defendant’s 
patent rather than copy any of them. 

C. The patented invention was not “obvious.” 

That defendant’s invention was not obvious is shown 
by the fact that no one else in the industry conceived the 
invention despite a long-standing need for such a device. 

D. Defendant’s invention has contributed to revolu¬ 
tionary changes in the making of draperies, and has enjoyed 
marked commercial success. 

Prior to defendant’s invention, the difficulties encoun¬ 
tered by the housewife in attempting to make pinch-pleated 
draperies of acceptable quality were almost prohibitive. 
As a result, few housewives made their own draperies. 
Defendant’s invention made available to the housewife and 
to the professional decorator for the first time devices 
which enabled the making of attractive pinch pleated dra¬ 
peries rapidly and easily. Devices of the type embodying 
defendant’s invention have gone into extremely widespread 
sale and have substantially displaced all previous types of 
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drapery pleating accessories from the market. It has now 
become commonplace for the housewife to make her own 
draperies. 

Few inventions have achieved the commercial success 
enjoyed by this invention. Plaintiff alone has sold between 
10 and 25 million pleater hooks embodying the invention 
within the two years prior to the trial. Plaintiff is only one 
of a number of companies selling such hooks in the United 
States. This tremendous commercial success tends to indi¬ 
cate that the invention was new and patentable. 

E. Claim 5 of defendant’s patent is not invalid either 
for lack of support or under the doctrine of Lincoln ▼. 
Stewart Warner. 

The invention claimed in Claim 5 of the patent is dis¬ 
closed in the specification and drawings of the patent. This 
invention is not an “old combination’’ within the meaning 
of the Lincoln case because there is a novel cooperative 
relationship between the hook and the tape called for in 
this claim. 


F. The claims are not invalid because they include 
allegedly “arbitrary, style-dictated features.’' 

The claims of defendant’s patent include many novel 
features which did not merely follow the prevailing style 
trend. The evidence does not show that the change in 
style preceded defendant’s invention but, just oppositely, 
tends to show that the availability of hooks and tape em¬ 
bodying this invention created new interest in drapery- 
making and new standards of taste. 

VII. The trial court’s findings were a fortiori not 
“clearly 61 x 006005 ” as required by Rule 52(a), F.R.C.P. 

The trial court’s findings of fact cannot be set aside 
unless “clearly erroneous.” The findings in question are 
to the effect that certain propositions have not been estab¬ 
lished. To set aside such findings, the Court of Appeals, 
after consideration of all of the evidence, would have to 
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find that these propositions had been established beyond 
reasonable doubt. If reasonable doubt exists, the trial 
court’s findings were not “clearly erroneous.” It is sub¬ 
mitted that the trial court’s findings were correct. Most 
assuredly they were not “clearly erroneous.” 


ARGUMENT 

I. Plaintiff had the burden of proving both non¬ 
infringement and invalidity. 

Plaintiff brought this action seeking an adjudication (1) 
that defendant’s patent is “not infringed by any of plain¬ 
tiff’s products” and (2) that defendant’s patent is invalid. 
In its Complaint, plaintiff alleged the facts which it believed 
necessary to entitle it to such an adjudication. 

Defendant in her Answer merely denied the allegations 
of plaintiff and prayed only for dismissal of the Complaint. 
Defendant made no affirmative allegations and asked no 
affirmative relief. 

Under these circumstances, it seems unquestionable that 
plaintiff had the burden of proving its allegations and es¬ 
tablishing that it was entitled to the affirmative relief which 
it sought. 

A declaratory judgment action is no different in this 
respect than any other. The plaintiff must establish that 
it is entitled to the declaration for which it prays. 

“The rules of evidence are no different in declara¬ 
tory judgment actions than in other civil actions. For 
example, the burden of proof is on the party claiming 
declaratory relief. ” Baron & Holtzoff, 3 Federal Prac¬ 
tice and Procedure, Rules Edition, 211, § 1269 (1950, 
1955 Suppl.). 

If no evidence at all had been submitted by either party, 
the Court would have had no alternative other than to dis¬ 
miss the Complaint; it could certainly not have made any 
part of the declaratory adjudication sought by plaintiff. 
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This is merely another way of saying that plaintiff had 
the burden of proof. As stated in Reliance Life Insurance 
Co. v. Burgess, 112 F. (2d) 234, 238 (C. A. 8th, 1940), “It 
[the burden of proof] is generally upon the party who will 
be defeated if no evidence relating to the issue is given on 
either side.” See also Pacific Portland Cement Co. v. Food 
Machinery & Chemical Corp., 178 F. (2d) 541, 547 (C. A. 
9th, 1949). 

Plaintiff urges that the normal rule as to burden of 
proof does not apply to the issue of infringement because 
this would force it to prove a “negative”—i. e., non-infringe¬ 
ment. This argument is not a novel one. It has been made 
a number of times before—and invariably rejected by the 
Courts. 

“Whenever the establishment of an affirmative case re¬ 
quires proof of a material negative allegation, the party 
who makes such allegation has the burden of proving 
it * * •” New York Life Ins. Co. v. Stoner, 100 F. 
(2d) 874, 876 (C. A. 8th, 1940). 

“It is true that the burden upon petitioner was to prove 
a negative, namely, that the amount paid in excess of 
market price was not for a purpose other than the 
acquisition of securities. This could have been done by 
proving a different purpose. A negative proposition 
may appropriately be established by proof of an af¬ 
firmative opposite.” Majestic Securities Corp. v. Com¬ 
missioner of Internal Revenue, 120 F. (2d) 12,14 (C. A. 
8th 1941). 

See also 31 C. J. S. Evidence § 105, 112, pp. 716, 717, 
720, 721. 

This is not a case wherein the facts pertinent to the 
issue of infringement are peculiarly within the knowledge 
of defendant. The patent speaks for itself, and the pro¬ 
ceedings which resulted in the grant of the patent are a 
matter of public record. As for plaintiff’s devices, plain¬ 
tiff is certainly in no worse position than defendant to know 
what these devices are. As a matter of fact, plaintiff alone 
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knows what all these devices are. If the facts are peculiarly 
within the knowledge of either party, it is plaintiff rather 
than defendant. 

Plaintiff in its brief relies heavily on the case of Reliance 
v. Burgess, supra. But this case, insofar as it is relevant, 
is contrary to plaintiff’s position. It involved an action 
by an insurance company for a declaration of the rights 
under several life insurance policies. Plaintiff conceded 
liability under the ordinary death provisions of the policies 
but denied liability under the accidental death provisions, 
claiming that the insured had committed suicide. In view 
of the presumption that death is non-suicidal until the con¬ 
trary is shown, the Court held that the plaintiff had the 
burden of proving suicide. 

The plaintiff in the Reliance case made the same argu¬ 
ment that plaintiff is making here, and this argument was 
expressly overruled in the majority opinion of the Court: 

“Plaintiff contends that in bringing its suit, it did 
not change the essential nature of the case and that 
defendants in reality were asserting a cause of action 
on each policy against it, and hence they must bear the 
burden of proof. When the questioned ruling was 
made, the court had before it only the pleadings. As 
before noted, defendants did not in their answer assert 
any cause of action, nor did they seek any affirmative 
relief. The court could not, therefore, have anticipated 
that, they would do so, and hence the ruling when made 
was correct.” 112 F. (2d) at page 238. 

The quotation set forth at pages 16 and 17 of appellant’s 
brief is not a quotation from the majority opinion of the 
Court (contrary to the impression given by appellant) but 
is a quotation from a separate concurring opinion in which 
it w^as expressly stated that the view expressed therein re¬ 
garding the burden of proof was at variance with that ex¬ 
pressed in the majority opinion! That appellant should 
have to resort to such a tactic is dramatic evidence of the 
lack of real support for its contention. 
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The opinion expressed by Moore and Borchard, as cited 
by plaintiff, is based upon an analogy to insurance cases, 
wherein there is a presumption of non-suicide. These cases 
are really not analogous to patent cases. There is no pre¬ 
sumption of non-infringement and no reason to free the 
party who alleges non-infringement from the duty of prov¬ 
ing its allegation. 

Plaintiff has also cited the case of Hunt v. Mallinkrodt, 
72 F. Supp. 873 (E. D. N. Y. 1947) as holding that in patent 
declaratory judgment actions the defendant has the burden 
of proving infringement. But the Hunt case is not applica¬ 
ble to the facts at bar, for the reason that there defendant 
filed a counterclaim alleging infringement of its patent and 
praying for a judgment declaring the patent to be infringed. 
Since both parties were seeking inconsistent affirmative 
relief, there was no more reason to place the burden of 
proof on the plaintiff than there was to place it on defend¬ 
ant, and the court felt free to assign the burden of proof to 
the patentee, as in a conventional action for patent infringe¬ 
ment. 

As to the issue of validity, plaintiff admits that it had 
the burden of proving that the patent was invalid. Because 
of the presumption that the patent is valid, the accused in¬ 
fringer has the burden of proving invalidity even ivhere it 
is the defendant. Mumm v. Jacob E. Decker <& Sons, 301 
U. S. 168, 57 S. Ct. 675, 676 (1937). 


11. Plaintiff cannot raise on appeal the question 
whether it should have had the burden of proving non¬ 
infringement since it did not make known to the trial 
court its desire for any ruling on this point but assumed 
the right to open and close. 

Throughout the proceedings in this case, plaintiff’s coun¬ 
sel acted as though plaintiff had the burden of proof on all 
issues. 


12 


At the pre-trial conference before Judge Holtzoff, 
plaintiff’s counsel took the opening. At the close of its 
opening, plaintiff urged its Motion for Summary Judgment. 
This was summarily denied by the Court, because plaintiff 
had not filed affidavits or other proofs relating to the types 
of pleater hooks and tape made by plaintiff (Pages 59 and 
60 of the transcript of the pre-trial proceedings). This 
was in effect a ruling by the Court that plaintiff had the 
burden of proving the facts necessary for a determination 
of the issue of infringement. This was a cue for plaintiff’s 
, counsel to urge that defendant and not plaintiff had the 
burden of proving these facts. But nothing was said on 
the matter. 

At the commencement of the trial, plaintiff’s counsel 
assumed the right to make his opening statement first (Tr. 
•4), and the right to reply to the opening statement made 
on behalf of defendant (Tr. 40). 

Immediately after the opening statement on behalf of 
defendant had been concluded, plaintiff’s counsel, without 
hesitation or query, assumed the floor and commenced the 
presentation of plaintiff’s case by offering in sequence 
Plaintiff’s Exhibits 1 to 38 (Tr. 20-52). Immediately after 
the last of these exhibits had been received, plaintiff’s coun¬ 
sel called the first witness for plaintiff (Tr. 52) and pro¬ 
ceeded without interruption to put in plaintiff’s entire 
prima facie case. 

At the conclusion of the trial, plaintiff’s counsel assumed 
the right to open and close in the order of filing briefs 
(Tr. 3S7). 

At no time during any of the pre-trial or trial proceed¬ 
ings did plaintiff’s counsel raise any question regarding the 
burden of proof. He never objected to any action taken 
by the Court or made knowm his desire for any ruling of 
the Court on this matter. Plaintiff thus did not comply 
with the clear requirement of Rule 46 that it must, at the 
time a ruling or order of Court is sought, make known to 
the Court the action which it desires the Court to take or 
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its objection to the action of the Court and its grounds 
therefor. It has thus lost its right to raise this point on 
appeal. 

Plaintiff’s silence on this matter deprived the Court 
of the opportunity to consider it during the trial and to 
make the ruling which plaintiff now says should have been 
made. To allow plaintiff, knowing of an alleged error com¬ 
mitted by the Court, to remain silent about it and, if it 
loses the decision, raise the matter for the first time on 
appeal, is to allow it to “speculate on the outcome of the 
case.” Bucy v. Nevada Construction Co., 125 F. (2d) 213, 
218 (C. A. 9th, 1942). 

Because plaintiff did conduct itself throughout as a 
party willingly and unquestioningly assuming the burden 
of proof, the trial was conducted in a way which gave plain¬ 
tiff all of the procedural advantages accruing to the party 
who has that burden. Having enjoyed these advantages, 
plaintiff is now precluded from refusing the associated re¬ 
sponsibility. 

“It would be unfairly inconsistent for the plaintiff 
to take the advantages of the order of proceeding in 
the trial court without submitting to the normally 
attendant burdens.” Hartford Accident <£ Indemnity 
Co. v. Lougee, 89 N. H. 222,196 A. 267, 269 (1938). 

“It is idle to insist that the burden of proof was 
not upon appellant. If it was not, the appellant cer¬ 
tainly spent many days trying to prove a negative. We 
must assume that experienced counsel will not adopt 
such trial tactics unless they are of the view and 
desire to give the impression to their opponent and to 
the Court, that they are going forward with evidence 
which it is their duty to produce. And, having done so, 
they cannot very well insist that, in reality, they 
assumed a burden which was not theirs.” Pacific Port¬ 
land Cement Co. v. Food Machinery <& Chemical Cory., 
178 F. (2d) 541 (C. A. 9th, 1949). 

To the same effect are Bauer v. Clark, 161 F. (2d) 397, 
401 (C. A. 7th, 1941) and Mutual Insurance Co. v. 
Sweeney, 216 F. (2d) 209, 211 (C. A. 3d, 1954). 
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If plaintiff had not assumed the burden of proof, or 
had made any objection to bearing it, defendant’s conduct 
of the defense would undoubtedly have been different. It 
would be manifestly unfair to impose the burden on defend¬ 
ant in the Court of Appeals. 

III. Since the evidence relative to the issue of infringe¬ 
ment was before the Court, it is immaterial which party 
had the burden of proof on this issue. 

A number of specimens of plaintiff’s hooks and tape 
were in evidence, as was defendant’s patent. There was 
testimony by witnesses for both parties on the meaning of 
the patent claims as applied to these devices. On the basis 
of this evidence, the trial court denied plaintiff’s prayer 
for a declaration of non-infringement, which was tanta¬ 
mount to a holding of infringement. Since this decision 
was in defendant’s favor, the same result would have been 
reached even if the Court had ruled that defendant and 
not plaintiff had the burden of proof on the issue of infringe¬ 
ment. 

This part of plaintiff’s argument on appeal is thus 
merely an attempt to take advantage of an alleged techni¬ 
cal error which did not affect the outcome of the case. 

IV. The trial court correctly found that the evidence 
did not establish non-infringement. 

A. Plaintiff’s pleater hooks literally infringe Claim 1 of the 
patent. 

Although the Complaint prayed for a judgment declar¬ 
ing that the patent in suit is “not infringed by any of 
plaintiff’s products”, plaintiff placed in evidence only two 
types of pleater hooks made and sold by it. The first of 
these was the so-called “Bestpleat” pleater hook exempli¬ 
fied by Plaintiff’s Exhibits 8 and 18. The other was the 
so-called “Nip-Tite” pleater hook exemplified by Plaintiff’s 
Exhibits 9, 19, 47A, 47B, 49A, 49B, 49C, 49D, and 49E, and 
Defendant’s Exhibit 2. The “Nip-Tite” pleater hook is 
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generally similar to the “Bestpleat” hook except that it in¬ 
cludes a pivotally-mounted locking member. 

Properly interpreted, the claims of the patent in suit 
read squarely on both of these two pleater hooks. 

Of the five claims in the patent, the first four are directed 
to a pleater hook per se. Claim 1 of the patent may be con¬ 
sidered as typical of this group. This claim may be broken 
down into its several elements, as follows: 

a pleater and supporting means having 

four inverted U-shaped pocket-engaging fingers 
of narrow width 
having rounded upper ends 
disposed in a single plane 

and 

a hook located between the two center fingers 

directed substantially at right angles to the 
plane of the fingers , 

said hook having the supporting portion there¬ 
of below the rounded upper ends of the fingers. 

Plaintiff’s own witness Platt admitted under cross- 
examination (App. 79) that plaintiff’s pleater hook (PX 8) 
satisfies this description in every respect except that, ac¬ 
cording to his interpretation, the fingers are not of inverted 
U shape (although his own sketch, DX 3, indicates that they 
are). Plaintiff contends that this language should be 
limited to the precise construction shown in the drawings 
of the patent in suit wherein each finger is formed of a 
length of wire bent back on itself. 

While the specification of the patent in suit refers to the 
fingers as “U-shaped”, it does not define what this term 
means. Under these circumstances, the term must be ac¬ 
corded its usual meaning. 

“Plaintiff’s right to define the terms used in its 
patent is clear. Its language and its meaning of the 
words selected, govern. This is the generally accepted 
view of the courts, including this court, in construing 
the language used by the inventor in describing his 
invention. [Citations] 


16 


“Equally clear is the rule that words will be given 
their ordinary and accustomed meaning unless it ap¬ 
pears that the inventor used them differently * * * ” 
Universal Oil Products Co. v. Globe Oil & Refining Co., 
137 F. (2d) 3, 6 (C. A. 3d, 1943), affirmed 64 S. Ct. 1110. 

Webster’s New International Dictionary, Second Edi¬ 
tion, Unabridged, defines “U-shaped” as follows: 

U-shaped, adj. Having the form of the letter U; spe¬ 
cifically, Phys. Geog., of valleys, resembling a broad U 
in cross profile (emphasis added). 

It certainly cannot be disputed that the letter U is shaped 
so as to have generally straight and parallel sides and a 
rounded bottom. Thus, an inverted U would have generally 
straight and parallel sides and a rounded top. It appears 
obvious from mere inspection that the fingers of plaintiff’s 
hook (PX 8) are of inverted U-shape since they have 
straight sides and rounded tops. 

Plaintiff nonetheless argues that the fingers of its hook 
are not really U-shaped because they are formed of single 
lengths of round wire. This argument ignores the fact that 
the term “U-shaped” is normally used to mean U-shaped 
in cross profile. An article is not prevented from being 
U-shaped merely because it is made of round wire; other¬ 
wise the term U-shaped would not fit even the pleater hooks 
shown in defendant’s patent. 

The unsoundness of the plaintiff’s position can be most 
effectively demonstrated by comparing the several types 
of commercial pleater hooks which are in evidence. 

The first pleater hook of the type with which the present 
suit is concerned which was available on the market in the 
United States or Canada was the pleater hook made and 
sold by defendant herself and exemplified by Defendant’s 
Exhibit 5. This pleater hook is an almost perfect replica 
of the structure shown in Figure 2 of defendant’s patent. 
Each of the fingers of this hook is formed by wire bent 
back upon itself so that the finger includes two parallel 
lengths of wire spaced apart slightly. 


The next step in the evolution of the pleater hook is 
represented by the hook manufactured and sold by the 
Kirsch Company, a licensee under defendant’s patent. The 
Kirsch pleater hook is exemplified by Defendant’s Exhibit 
7 A, which was identified by the witness Davis (App. 104). 
In this pleater hook, as in defendant’s own pleater hook, 
each of the fingers is formed by bending wire back on itself 
so that each finger includes two lengths of wire. However, 
in the Kirsch pleater hook, the two lengths of wire which 
form each finger are in intimate contact with each other 
along substantially the full length of the finger, rather than 
being spaced apart as in defendant’s own pleater hook 
(DX 5). The Kirsch pleater hook therefore meets even the 
limited interpretation which the plaintiff argues the claims 
should be given. 

Another interesting variation is embodied in the pleater 
hook produced by the Eastern Machine Co., as exemplified 
by Defendant’s Exhibit 8A, and identified by the witness 
Davis (App. 104). This pleater hook is stamped out of a 
single piece of flat sheet metal to provide four upstanding 
fingers, each having straight, parallel sides and rounded 
upper ends. The witness Davis testified unhesitatingly that 
the fingers of the Eastern pleater hook (DX 8A) were of 
inverted U-shape (App. 106), and it is difficult to see how 
any reasonable, disinterested observer could disagree with 
that description. 

The final step in the evolution of the plaintiff’s pleater 
hook consists in making the fingers out of single lengths 
of wire rather than out of sheet metal. The pleater hooks 
made by the Judd Company, as exemplified by Defendant’s 
Exhibit 9A, and identified by the witness Davis (App. 105), 
as well as plaintiff’s own pleater hooks, as exemplified by 
Plaintiff’s Exhibits 8, 9, etc., embody this final evolution¬ 
ary step. If the fingers of the sheet metal pleater hooks 
made by Eastern Machine are U-shaped, so are the fingers 
of the pleater hooks made of round wire. 

The witness Davis testified that plaintiff’s hooks were 
of inverted U-shape. Plaintiff’s brief (p. 26) asserts that 
this testimony was merely an “echo” of ideas imparted to 


Davis by defendant’s counsel. But Davis’s testimony 
negatives this assertion, for Davis testified that he “formed 
[his] own judgment” (App. 131). 

Plaintiff’s own witness Platt testified that each finger 
of plaintiff’s pleater hook has at its tip a “solidified drop” 
of lacquer which is “generally hemispherical in shape” 
(App. 79), and his sketch (DX 3) of one of these fingers 
graphically shows that it is of inverted U-shape. As this 
sketch reveals, not only is the finger U-shaped in overall 
outline, but also the “solidified . . . generally hemi¬ 
spherical” drop constitutes a U-shaped cap superimposed 
on the tip of the finger. 

Plaintiff asserts that the “general run” of plaintiff’s 
hooks do not have this globule of lacquer on the tips of the 
fingers (Appellant’s Brief, pp. 26, 27), an assertion based 
upon one obviously hand-picked package of hooks which 
was introduced in evidence by plaintiff during the trial 
(PX 46; App. 188, 189). It is significant to note that the 
other specimens of plaintiff’s hooks introduced in evidence 
did have the lacquer globule (see PX’s 8, 9, 18, 20, 49A, 
49B, 49C, 49D and 49E and DX’s 2 and 5). The mere fact 
that plaintiff had made a few hooks which did not infringe 
the patent would not allow it to escape responsibility for 
manufacture and sale of other infringing devices, and cer¬ 
tainly would not entitle plaintiff to a declaration that the 
patent “was not infringed by any of plaintiff’s products.” 


It may thus be seen that the language of Claim 1 is 
directly readable on both the “Bestpleat” hooks (such as 
PX 8) and the “Nip-Tite” pleater hooks (such as PX 9) 
made by plaintiff. 

B. The combination of plaintiff’s pleater hooks and plain¬ 
tiff’s pleater tape literally infringes Claim 5 of the patent in suit. 

Claim 5, which is directed to the combination of a pleater 
hook and a pleater tape, describes the pleater tape or strip 
as being: 
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applied transversely at the upper hanging edge of the 
curtain 

and 

being provided with a plurality of spaced-apart ver¬ 
tically-extending parallel pockets open at their lower 
ends and closed at their upper ends, 

said pleater strip being secured to the curtain at its 
upper and lower edges to leave the lower ends of the 
pockets open and unobstructed. 

The portion of Claim 5 which describes the pleater hook 
states that the hook has 

four elongated upright non-penetrating pocket-entering 
fingers 

of substantially the same length 

extending upwardly in closely disposed horizon¬ 
tally-spaced relation, 

said fingers having blunt upper ends 

and being disposed in a single plane 

for insertion upwardly into the open ends of a 
plurality of said pockets. 

and 

a supporting hook portion 

located between the two middle fingers 

with the hook portion thereof disposed rearwardly 
and substantially midway of the length of said 
fingers, 

said fingers being more closely spaced and brought 
together than the spacing of the pockets whereby the 
fingers when fitted endwise upwardly into said pockets 
cooperate to draw the upper edge of the curtain to¬ 
gether in a pinch-pleat arrangement. 

Insofar as the tape is concerned, plaintiff readily admits 
that the language of Claim 5 squarely applies to its pleater 
tape (PX 1), except insofar as the claim specifies that the 
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pockets of the tape are closed at their upper ends. Plain¬ 
tiff argues that its tape (PX 1) is provided with pockets 
which are open at both ends. 

While there is an opening at the upper end of each of 
the pockets of plaintiff’s tape (PX 1), the uncontradicted 
testimony adduced at the trial demonstrates that, for prac¬ 
tical purposes, the upper ends of these pockets are effec¬ 
tively closed. The testimony shows that when plaintiff’s 
pleater tape is sewn to a drapery fabric and when the fingers 
of plaintiff’s pleater hooks are inserted into the pockets of 
the tape, the normal resiliency of the drapery fabric and 
the tape causes the drapery to flare outwardly at the upper 
edge of the pleat thus formed (Tr. 307). In consequence 
of this flaring, the tips of the fingers of the pleater engage 
the lateral edges of the pockets (Tr. 307, 308). The edges 
of the pockets are not straight and parallel to each other, 
but are inclined inwardly at the upper corners of the 
pockets (App. 107). This is apparently due to the arrange¬ 
ment of the weft thread (the thread which extends across 
the short dimension of the tape). In the outer layer of 
each pocket, the weft thread extends back and forth across 
the outer layer and, when it reaches the upper corner of the 
pocket, turns inwardly to the center of the pocket (App. 
107, 108). The fact that this thread “turns the corner” 
of the pocket not only results in pulling the edge of the 
pocket inwardly but forms a recess into which the tip of 
the finger is likely to snag rather than passing freely 
through the opening at the upper end of the pocket (App. 
109). 

The upper end of each pocket is also partially closed 
in the other dimension—the “thickness” dimension—by 
virtue of the fact that the fabric which forms the outer 
layer of the pocket is much thicker at its upper edge than 
at other points along the length of the pocket (App. 109). 

It is interesting to note that only the upper corners of 
the pockets of plaintiff’s tape are turned inwardly by the 
weft thread. In all other respects, the top and bottom 
halves of the tape are identical “mirror images” of each 
other. But to make sure that the user will not unwittingly 
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invert the tape and place the partially closed ends of the 
pockets at the bottom where they would not accomplish 
their intended purpose, plaintiff marks the upper edge of 
its tape with the word “TOP” (See PX 1 attached at App. 
4). If the upper ends of the pockets were not deliberately 
made differently from the bottom ends, it would make no 
difference whether the tape was turned upside down, and 
it would be unnecessary to designate the 11 TOP. ’ ’ 

It thus appears that the partial “opening” at the upper 
ends of each pocket of plaintiff’s tape plays no part in the 
function of the tape and is created in a token attempt to 
avoid the literal wording of the claim while appropriating 
the essence of the invention. 

Insofar as concerns the pleater hook, it will be noted 
that Claim 5 does not describe the fingers as being “inverted 
U-shaped”, so that the argument which plaintiff makes with 
respect to its infringement of Claim 1 is not available to it 
in connection with Claim 5. 

It is therefore believed that the claims of the patent in 
suit, fairly interpreted, read directly upon plaintiff’s pleater 
hooks and tape. 

Of course, infringement of only one claim of the patent 
is sufficient, for one need not infringe all of the claims of a 
patent in order to be an infringer. Walker on Patents, 
Deller’s Edition, § 494, p. 1745. 

C. Even if the claims of the patent were not literally read¬ 
able on plaintiff’s hooks and tape, these devices nonetheless 
infringe the patent under the “doctrine of equivalents.” 

1. Even if the Court should adopt the construction of 
the language of the claims which has been urged by plaintiff 
and rule that plaintiff’s pleater hook does not have “in¬ 
verted U-shaped pocket-engaging fingers,” or that the 
pockets of plaintiff’s tape are not “closed at their upper 
ends,” these devices nevertheless infringe defendant’s 
patent because they are the “equivalent” of what is called 
for in the claims. An “equivalent” has been defined by the 
Courts as that which “performs substantially the same 
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function in substantially tbe same way to obtain the same 
result.” Sanitary Refrigerator Co. v. Winters, 280 U. S. 
30, 42, 50 S. Ct. 9,13 (1929). 

This “doctrine of equivalents” has recently been re¬ 
affirmed by the U. S. Supreme Court in the leading case of 
Graver Tank and Manufacturing Co. v. Linde Air Products, 
339 U. S. 605, 70 S. Ct. 854 (1950). In this decision, Justice 
Jackson stated: 

“In determining whether an accused device or com¬ 
position infringes a valid patent, resort must be had in 
the first instance to the words of the claim. If accused 
matter falls clearly within the claim, infringement is 
made out and that is the end of it. 

“But courts have also recognized that to permit 
imitation of a patented invention which does not copy 
every literal detail would be to convert the protection 
of the patent grant into a hollow and useless thing. 
Such a limitation would leave room for—indeed en¬ 
courage—the unscrupulous copyist to make unimport¬ 
ant and insubstantial changes and substitutions in the 
patent which, though adding nothing, would be enough 
to take the copied matter outside the claim, and hence 
outside the reach of law. One who seeks to pirate an 
invention, like one who seeks to pirate a copyrighted 
book or play, may be expected to introduce minor 
variations to conceal and shelter the piracy. Out¬ 
right and forthright duplication is a dull and very 
rare type of infringement. To prohibit no other would 
place the inventor at the mercy of verbalism and "would 
be subordinating substance to form. It would deprive 
him of the benefit of his invention and would foster 
concealment rather than disclosure of inventions, which 
is one of the primary purposes of the patent system. 

“The doctrine of equivalents evolved in response 
to this experience. The essence of the doctrine is that 
one may not practice a fraud on a patent. Originating 
almost a century ago in the case of Winans v. Dermead, 
15 How. 330, 14 L. Ed. 717, it has been consistently ap¬ 
plied by this Court and the lower federal courts, and 
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continues today ready and available for utilization 
when the proper circumstances for its application arise. 
‘To temper unsparing logic and prevent an infringer 
from stealing the benefit of the invention’ a patentee 
may invoke this doctrine to proceed against the pro¬ 
ducer of a device ‘if it performs substantially the same 
function in substantially the same way to obtain the 
same result.’ Sanitary Refrigerator Co. v. Winters, 
280 U. S. 30, 42, 50 S. Ct. 9, 13, 74 L. Ed. 147. The 
theory on which it is founded is that ‘ if two devices do 
the same work in substantially the same way, and ac¬ 
complish substantially the same result, they are the 
same, even though they differ in name, form or shape ’. 
Union Paper-Bag Machine Co. v. Murphy, 97 U. S. 120, 
125, 24 L. Ed. 935. 

“A finding of equivalence is a determination of 
fact. Proof can be made in any form: through testi¬ 
mony of experts or others versed in the technology; by 
documents, including texts and treatises; and, of course, 
by the disclosures of the prior art. Like any other 
issue of fact, final determination requires a balancing 
of credibility, persuasiveness and weight of evidence.” 

Among the recent decisions applying this doctrine are: 
Oliver United Filters v. Silver , 206 F. 2d 658, 666 (C. A. 
10th 1953); Ingersoll Milling Machine Co. v. Ge?ieral Motors 
Corp., 110 F. Supp. 12 (D. C. N. D. Ill. 1952); Hazeltine 
Research Inc. v. Avco Manufacturing Corp., 126 F. Supp. 
595 (D. C. N. D. Ill. 1954). 

It appears beyond question that plaintiff’s pleater hooks 
perform precisely the same function as the pleater hooks 
shown in the drawings of defendant’s patent, that they per¬ 
form this function in precisely the same way, and that they 
achieve precisely the same result. Both pleater hooks have 
four narrow pocket-engaging fingers with rounded upper 
ends disposed in a single plane and a hook located between 
the two center fingers and directed at right angles to the 
plane of the fingers with the supporting portion of the hook 
located below the upper ends of the fingers. The four fingers 
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are adapted for insertion upwardly into the open lower ends 
of an equal number of parallel, vertical pockets formed in 
a pleater tape adapted to be sewn at the upper hanging edge 
of a drapery, the pockets being spaced apart a greater dis¬ 
tance than the fingers so that when the fingers are inserted 
into the pockets, the pleater tape and the drapery to which 
it is attached will be drawn into a pleated arrangement. The 
hook of the pleater is adapted to fit over a curtain rod or 
extend through a ring depending from a traverse rod to 
support the curtain with the upper edge of the curtain 
above the rod. 

The witness Davis testified from his actual experience 
that the pleater hooks made by different manufacturers, as 
exemplified by Plaintiff’s Exhibits 8 and 9 and Defendant’s 
Exhibits 5, 7A, 8A and 9A, are interchangeable with one 
another (App. 106), a fact which can readily be verified by 
simple experiment. 

Mr. Davis demonstrated to the Court that the plaintiff’s 
pleater hook (PX 8) can be used with the defendant’s tape 
(DX 6) with no difficulty whatsoever (App. 106). 

Davis also testified that plaintiff’s pleater hooks (such 
as PX 8) performed exactly the same function as the de¬ 
fendant’s pleater hooks (DX 5) which are made exactly in 
accordance with the showing of the drawings of the patent 
in suit (App. 107). He testified further that these two hooks 
perform these functions in the same way and achieve the 
same result. He thus concluded that the two hooks were 
the practical equivalent of each other (App. 107). 

This testimony was uncontradicted and indeed could 
not have been truthfully contradicted. As a matter of fact, 
when the pleater hooks and tape are installed and the 
drapery is hung, it is virtually impossible to tell whether the 
plaintiff’s devices or the defendant’s devices are used. 

Since plaintiff’s pleater hooks and tape are the full 
equivalent of those showm in the drawings of defendant’s 
patent, plaintiff’s these devices wmuld infringe the patent 
under the doctrine of equivalents, even if they w^ere not 
within the literal scope of the claims. 
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2. There is nothing in the file history of the patent which 
prevents application of the doctrine of equivalents. 

In order to escape the decisive effect of the doctrine of 
equivalents, plaintiff argues that the actions taken by de¬ 
fendant during prosecution of her application for the patent 
in suit estop her from asserting for the patent claims an 
interpretation sufficiently broad to cover plaintiff’s devices. 

Plaintiff’s argument, stripped of confusing technicality, 
is based upon the following two assertions: 

a. That defendant unsuccessfully attempted to ob¬ 
tain claims similar to Claim 1 of the patent except for 
the limitation to “inverted U-shaped” fingers. 

b. That defendant unsuccessfully attempted to ob¬ 
tain claims similar to Claim 5 of the patent except for 
the limitation to pockets “closed at their upper ends.” 

Plaintiff contends that defendant, failing to obtain these 
broader claims, cancelled them, thereby acquiescing in the 
decision as to their unpatentability, and that this action 
creates a “file wrapper estoppel.” 

But neither of these two assertions is true. The facts 
are that defendant never unsuccessfully attempted to get 
claims similar to Claim 1 except for omission of the limi¬ 
tation to “U-shaped” fingers, and that defendant never 
unsuccessfully attempted to get claims similar to Claim 5 
except for omission of the limitation to pockets “closed at 
their upper ends.” 

Claim 1 is directed to the pleater hook per se. Of the 
twenty-three claims which were presented by defendant at 
various times during the prosecution of her application, a 
total of thirteen (Claims 7 to 17 inclusive, 21 and 22) were 
directed to the pleater hook per se. 

Of these thirteen claims, four were allowed (the claims 
originally numbered 11-14; App. 163-165), and these claims 
became Claims 1-4 of the patent. These claims are of course 
irrelevant to plaintiff’s estoppel argument because they 
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were not cancelled by defendant and because each of them 
contained the limitation to “U-shaped” fingers at the time 
it was first presented to the Patent Office. 

Of the nine remaining claims of this group, four others 
(Claims 8, 15, 16 and 17; App. 159, 160, 165 and 166) con¬ 
tained the limitation to “U-shaped” fingers.. These claims 
are thus irrelevant to plaintiff’s estoppel argument. 

Each of the five remaining claims of this group lacked 
not only the limitation to “U-shaped fingers” but also a 
number of other limitations which appear in Claim 1. 

For example, Claim 7 (App. 159) does not specify that 
the pleater hook has four fingers, or that the fingers are 
of narrow width, or that the fingers are disposed in a single 
plane, or that the supporting portion of the hook is below 
the upper ends of the fingers. Claim 9 (App. 161) does 
not specify that the fingers are of narrow width, or that 
the fingers are disposed in a single plane, or that the hook 
member is located between the two center fingers. Claim 
10 (App. 163) does not specify that the fingers are of nar¬ 
row width or that the hook is directed substantially at right 
angles to the plane of the fingers. Claims 21 and 22 (App. 
170, 178, 179) do not specify that the fingers are of narrow 
width, and in lieu of the limitation to fingers having 
“rounded upper ends,” these claims employ the broader 
language “blunted” or “blunt” upper ends. Moreover, 
Claim 21 was not rejected as unpatentable. This claim, 
'which was copied from Patent No. 2,558,467 to Bert P. Solo¬ 
mon (see App. 171) for purposes of requesting an inter¬ 
ference with the Solomon patent, was rejected only because 
it contained a number of limitations which were not sup¬ 
ported by the disclosure of defendant’s application (App. 
173). This claim is thus irrelevant to plaintiff’s argument 
of estoppel. 

* • • • • 

Claim 5 of the patent is directed to the combination of 
a pleater hook and pleater tape. Of the twenty-three claims 
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presented to the Patent Office, a total of nine (Claims 
1-6 inclusive, 19, 20 and 23) were directed to this combi¬ 
nation. 

One of these claims, Claim 23 (App. 179, 180), was al¬ 
lowed and became Claim 5 of the patent in suit; plaintiff’s 
estoppel argument therefore does not apply to this claim. 

Of the eight remaining claims of this group (Claims 1-6, 
19 and 20; App. 155-157, 169, 170) every one of them con¬ 
tained the limitation to pockets “closed at their upper 
ends.” Therefore, none of these claims gives any support 
to plaintiff’s argument. 

It thus appears that there is nothing in the file history 
of defendant’s patent which precludes interpretation of its 
claims to cover plaintiff’s devices. 


V. Under no circumstances was plaintiff entitled to 
the broad declaration of non-infringement which it sought. 

The Complaint prayed for a declaration that the patent 
in suit is “not infringed by any of plaintiff’s products.” 
However, plaintiff would not have been entitled to such a 
decree even if it had proven everything it attempted to 
prove, for there are some startling omissions in plaintiff’s 
case. 

A. No samples of one of plaintiff’s two current models of 
pleater hooks were placed in evidence, and there is no evidence 
from which its construction can be ascertained. 

As mentioned above, plaintiff has attempted to prove 
its manufacture and sale of only two types of pleater hooks, 
the so-called “Bestpleat” pleater hook, exemplified by 
Plaintiff’s Exhibits 8 and 18, and the so-called “Nip-Tite” 
pleater hook, which is exemplified by Plaintiff’s Exhibits 
9 and 19 and which is generally similar to the “Bestpleat” 
pleater hook but includes a pivotally-mounted locking 
member. 


In offering in evidence the “Bestpleat” pleater hook, 
(PX 8), plaintiff’s counsel admitted that this was “an old 
specimen that was left from an early batch ’’ and that plain¬ 
tiff’s present model pleater hook had been changed in 
various unspecified respects (Tr. 31). Plaintiff’s price list 
dated October, 1954 (PX 5) shows that plaintiff is still 
selling “Bestpleat” pleater hooks of some type, but plain¬ 
tiff did not place in evidence any specimens of this hook. 

One might well speculate why plaintiff contented itself 
with proving only its discontinued model of “Bestpleat” 
pleater hook and did not see fit to prove the construction 
of the current model. It can only be assumed that it was 
no mere oversight on the part of plaintiff’s astute and 
experienced counsel. 

At any rate, since the construction of plaintiff’s present 
model “Bestpleat” hook has not been proven, it could under 
no circumstances have been awarded a declaration that 
none of its pleater hooks infringe the patent in suit. Even 
if the Court had ruled in plaintiff’s favor on every point, 
this ruling would necessarily have been limited to the hooks 
which were actually proven, which in the case of the “Best¬ 
pleat” hook was the discontinued model rather than the 
current model. 

B. Plaintiff did not prove that it has discontinued manu¬ 
facturing the pleater tape having pockets with fully closed upper 
ends. 

In Paragraph 6 of the Complaint (App. 1), plaintiff ad¬ 
mits that until March or April of 1954 it manufactured 
pleater tape having prong-receiving pockets which were 
closed at their upper ends. The Complaint, however, 
alleges that in about March or April, 1954 (about the time 
of issuance of the patent in suit), plaintiff ceased manufac¬ 
ture of tape having pockets fully closed at their upper ends 
and from that time on has manufactured only tape having 
pockets allegedly “open” at both ends, as exemplified by 
Plaintiff’s Exhibit 1. In answer to this paragraph of the 
Complaint, defendant stated that she “has no knowledge 


or information sufficient to form a belief as to the truth of 
the allegations . . . and accordingly denies the same and 
leaves plaintiff to its proofs.” This placed squarely in 
issue the question as to whether plaintiff had in fact discon¬ 
tinued manufacturing tape having pockets fully closed at 
their upper ends. 

At the trial, plaintiff took no testimony whatsoever on 
this point. No representatives of plaintiff were called as 
witnesses, even though plaintiff’s president, Mr. Joseph 
Bernhard, was personally present in the courtroom during 
all of the plaintiff’s case and could easily have been called 
to testify on this fact issue (App. 95). 

Thus, no matter what findings and conclusions the Court 
made, it could not have declared that the patent in suit 
is “not infringed by any of plaintiff’s products.” 

VI. The trial court correctly found that invalidity of 
the patent had not been proven. 

A. The patent is entitled to an unusually strong presumption 
of validity. 

It is a fundamental principle of patent law, long recog¬ 
nized by the Courts, that a patent is presumed to be valid 
until proven otherwise. 

“As this Court said in Cantrell v. Wallick, 117 U. S. 
689, 695, 696, 6 S. Ct. 970, 974, 29 L. Ed. 1017: ‘For the 
grant of letters patent is prima facie evidence that the 
patentee is the first inventor of the device described in 
the letters patent, and of its novelty. Smith v. Good¬ 
year Dental Vulcanite Co., 93 U. S. 486 [23 L. Ed. 952] ; 
Lehnbeuter v . Holthaus, 105 U. S. 94 [26 L. Ed. 939].’ 
The issue of the patent is enough to show, until the 
contrary appears, that all the conditions under which a 
discovery is patentable in accordance with the statutes 
have been met. Hence, the burden of proving want of 
novelty is upon him who avers it. Walker on Patents, 
§ 116. Not only is the burden to make good this defense 
upon the party setting it up, but his burden is a heavy 


one, as it has been held that ‘every reasonable doubt 
should be resolved against him’.” Mumm v. Jacob E. 
Decker & Sons, 301 U. S. 168, 57 S. Ct. 675, 676 (1937). 

This presumption of validity is considerably fortified 
where the principal prior art patents upon which an in¬ 
fringer relies in support of its allegation of invalidity were 
considered by the Patent Office during the prosecution of 
the application for the patent in suit. 

“The presumption of validity of a patent is greatly 
strengthened when the principal art relied upon has 
been considered and rejected by the Patent Office.” 
Hunt v. Armour & Co., 185 F. (2d) 722, 726 (C. A. 7th, 
1950). 

Of the seventeen patents relied upon by plaintiff, a total 
of ten, including the patents which have been urged by 
plaintiff as the most pertinent of the prior art patents, were 
cited by the Patent Office during the prosecution of the ap¬ 
plication for the patent in suit and were fully considered by 
the Patent Office before it granted the patent (App. 193). 

Plaintiff refers repeatedly (e. g., at Page 39 of its brief) 
to the “8M> years of prosecution” of the application for the 
patent in suit, arguing that a lengthy prosecution must 
indicate that the validity of the patent is questionable. 

In the first place, the application for the patent in suit 
was pending only a little over four years. Defendant’s 
two previous applications were not prosecuted at all. The 
first of these was an informal application which defendant 
herself prepared. It was immediately returned by the 
Patent Office with the advice to obtain a registered patent 
attorney to assist her in preparing a proper application. 
Defendant obtained the services of a Toronto attorney by 
the name of Mackie and a formal application (PX 20) was 
filed November 26, 1945. Only one Official Letter was sent 
out by the Patent Office in connection with this application; 
no response to this Official Letter was ever filed by Mackie. 
Being unable to obtain any information from Mackie as 
to the status of her application, defendant finally wrote 
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directly to the Patent Office to inquire as to its status. She 
was told that Mackie had been disbarred from practice be¬ 
fore the Patent Office and that her application had been 
abandoned (see “Petition to Revive” at Pp. 29-46 of PX 
20). She thereupon obtained a new attorney and on De¬ 
cember 29,1949 filed the application which resulted (a little 
over four years later) in the patent in suit. It thus appears 
that plaintiff’s reference to “8% years of prosecution” is 
grossly misleading. 

It is true that defendant’s application did not “walk 
through” the Patent Office. It had to be amended repeat¬ 
edly before it was finally allowed. But the courts do not 
agree with plaintiff’s contention that this throws the valid¬ 
ity of the patent into question. Quite the contrary, they 
reason that the patents which are given “tough” treatment 
and unusually thorough consideration by the Patent Office 
are entitled to an exceptionally strong presumption of 
validity: 

“The presumption of priority and validity which 
arises from the granting of a patent has greatly in¬ 
creased weight when the claim of the inventor is sub¬ 
jected to close and careful scrutiny in the Patent Office 
under the stimulus of a heated contest. Hildreth v. Mas- 
toras, 257 U. S. 27, 42 S. Ct. 20, 66 L. Ed. 112; Consoli¬ 
dated Bunging Apparatus Co. v. Peter Schoenhofen 
Brewing Co., C. C., 28 F. 428. While no private parties 
intervened in this case, a very vigorous contest was 
made over the issuance of the patent. Repeated amend¬ 
ments were offered to the various claims, some of which 
the examiner denied and some of which he allowed. 
The Board of Appeals, after an exhaustive examination 
of the state of the art, sustained the examiner as to 
three claims, but reversed him as to his denial of all 
claims in suit herein. Most of the pertinent references 
in the record were before the Patent Office and were 
rejected as anticipations. This fact greatly strengthens 
the presumption of novelty and invention which arises 
from the grant of the patent. General Electric Co. v . 
Jewel Incandescent Lamp Co., 66 S. Ct. 81. ” Modern 
Products Supply Co. v. Drachenberg, 152 F. (2d) 203 
(C. A. 6th, 1945). 
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To the same effect is Bulldog Electric Products Co. v. 
Cole Electric Products Co., 59 F. Supp. 588 (E. D. N. Y. 
1944). 

B. The prior patents cited by plaintiff do not anticipate the 
patented invention. 

None of the prior patents placed in evidence by plain¬ 
tiff discloses drapery pleater hooks or pleater tape of the 
type disclosed and claimed in defendant’s patent. The 
drapery hooks shown in the prior art are, for the most 
part, not pleating hooks at all, and most were not designed 
for use with tape. Most are of the “sew-on” or “pin-on” 
types which have been outmoded by plaintiff’s invention. 

In appellant’s brief, an attempt is made to assemble an 
anticipation by combining individual elements lifted out 
of a number of these prior patents. Of course, the prior 
i patents do not suggest the possibility of such a combina¬ 
tion; some of these patents were issued as long as forty 
or fifty years ago, but until after defendant’s invention, 
it never occurred to any one that they disclosed elements 
which could be combined in such a way as to answer the 
long-standing need which was met by defendant’s invention. 

Every mechanical invention ever made could thus be 
demonstrated to be nothing more than a novel assemblage 
of mechanical elements which are individually old. But 
the courts have invariably held that invention may reside 
in bringing such elements together in a novel combination. 

“It is also settled in the law of patents that the fact 
that all of the elements entering into a combination are 
old does not necessarily negative the existence of inven¬ 
tion. Diamond Rubber Co. v. Consolidated Rubber Tire 
Co., 1911, 220 U. S. 428, 31 S. Ct. 444, 55 L. Ed. 527; 
Iron Fireman Mfg. Co. v. Industrial Engineering Corp., 
7 Cir., 1937, 89 F. 2d 904. Such a combination may be 
patentable invention if it produces a new result, or an 
old result in a new or more efficient way. Independent 
Oil Well Cementing Co. v. Halliburton, 10 Cir., 1932, 
54 F. 2d 900, certiorari denied, 1932, 286 IT. S. 544, 


33 


52 S. Ct. 496, 76 L. Ed. 1281; N. 0. Nelson Mfg. Co. v. 
P. E. Myers & Bro. Co., 1928, 25 F. 2d 659, certiorari 
denied, 1932, 287 U. S. 617, 53 S. Ct. 18, 77 L. Ed. 536; 
see Walker on Patents (Deller’s ed. 1937) 147-149. The 
fact that the combination later appears to be a simple 
one does not necessarily negative the presence of a 
high degree of inventive genius. Loom Company v. 
Higgins, 1881, 105 U. S. 580, 26 L. Ed. 1177, Diamond 
Rubber Co. v. Consolidated Rubber Tire Co., supra. 
We recognized these principles in Electrons, Inc. v. 
Coe, 1938, 69 App. D. C. 181, 99 F. 2d 414.” Levin v. 
Coe, 76 App. D. C. 347, 132 F. (2d) 589., 596 (App. 
D. C. 1942). 

The only proper way to consider the prior patents is on 
the basis of their individual disclosures. The following 
is a brief catalog of some of the more important differences 
between the patented invention and the devices shown in 
the prior patents: 

Nachman Patent No. 763,780 (PX 22; App. 195) 

This patent discloses only a “sew-on” hook having 
eyelets 6 and 10 for use in sewing the hook onto the 
drapery. No tape of any kind is disclosed. The hook has 
only two upstanding fingers and both of these are intended 
to be received in the same fold in the drapery (rather than 
being engaged in separate pockets of a tape). 

Knight British Patent No. 24,522 (PX 23; App. 201) 

This patent discloses a hook for producing box pleats 
rather than pinch pleats (App. 75). The hook has only 
three fingers and these are arranged in triangular fashion 
rather than in the same plane as called for in the claims 
of defendant’s patent (App. 75). The supporting portion 
of the hook is “substantially above” the upper ends of the 
fingers so that the hook and the curtain rod on which it is 
suspended are visible above the upper edge of the drapery 
(App. 75). 


Carr Patent No. 834,138 (PX 24; App. 207) 

The hook shown in this patent has only two fingers in 
addition to the shank of the supporting hook, which is de¬ 
signed to be inserted through a pocket in the tape. The two 
fingers project out the upper ends of their respective pock¬ 
ets and hook over the edges of the fabric. The hook is diffi¬ 
cult to install and even more difficult to remove (App. 134). 
The supporting portion of the hook extends “substantially 
above” the upper edge of the drapery so that the hook and 
the curtain rod are visible from the front of the drapery 
(App. 75). 

Ashwell British Patent No. 24,665 (PX 25; App. 213) 

This patent discloses only a typical “pin-on” hook hav¬ 
ing two prongs with pointed upper ends for piercing the 
fabric of the drapery. This patent does not disclose the 
use of tape of any kind or the formation of pleats of any 
kind. The use of this kind of hook does not produce a 
smoothly hanging drapery but distorts the drapery fabric 
and tends to tear it. 

Jantzen Patent No. 1,087,771 (PX 26; App. 221) 

This patent shows only a “sew-on” hook having eyelets 
for sewing it onto the drapery. No tape of any kind is used. 
The hook is provided with only two upstanding fingers, 
plus two downwardly projecting fingers. The two upstand¬ 
ing fingers diverge outwardly from each other at a con¬ 
siderable angle, so that they could not be inserted into 
separate, parallel pockets of a tape as called for in the 
claims of defendant’s patent. 

Fleming Patent No. 1,090,040 (PX 27) 

This patent does not relate to the drapery art at all, but 
discloses a garment supporter (Tr. 167). The citation of 
this patent indicates the extremity to which plaintiff was 
extended in attempting to concoct an anticipation. For 
obvious reason, plaintiff omitted this patent from the ap¬ 
pendix. 
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Brewington Patent No. 1,143,100 (PX 28) 

This patent discloses only a “pin-on” hook having two 
pointed prongs adapted to pierce the drapery fabric. The 
pointed prongs are exposed and create an obvious safety 
hazard. No tape of any kind is disclosed, and it is difficult 
to achieve proper spacing. The supporting portion of the 
hook extends above the upper ends of the prongs and is 
visible above the upper edge of the drapery. 

Charlton British Patent No. 151,108 (PX 29; App. 225) 

The device shown in this patent has only one finger. It 
does not produce pleating of any kind. The supporting por¬ 
tion of the device extends above the upper end of the single 
finger and is visible above the upper edge of the drapery. 

Vance Patent No. 1,862,836 (PX 30; App. 231) 

This patent shows only a typical “sew-on” hook as used 
by professional decorators prior to defendant’s invention. 
The patent does not disclose the use of any kind of tape 
(App. 76). If pleats are desired, they have to be sewn in 
by hand, and it is difficult to achieve proper spacing. The 
fact that this general type of hook was the only type avail¬ 
able on the market prior to defendant’s invention is the 
reason why few housewives attempted to make their own 
pleated draperies. 

Steiner Patent No. 2,012,734 (PX 31; App. 235) 

This patent discloses only a “pin-on” hook having 
pointed prongs for piercing the drapery fabric (App. 76). 
The patent does not disclose the use of tape of any kind 
(App. 76) and uniform spacing is difficult to achieve. This 
hook is apt to tear the drapery fabric. The sharpened 
prongs are exposed and create a safety hazard. 

French Patent No. 2,183,188—Figure 8 (PX 32; App. 239) 

The relevant figure of the drawings of this patent shows 
a “sew-on” hook having eyelets C’ for sewing the hook to 
the drapery (App. 77). When used in the manner disclosed, 
this hook will not produce pleats of any kind. 
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French Patent No. 2,202,627 (PX 33; App. 245) 

This patent discloses only a tape unlike that disclosed 
and claimed in defendant’s patent. 

French Patent No. 2,252,070—Fignre 42 (PX 34; App. 249) 

The relevant figure of the drawings of this patent shows 
a hook with what amounts to one elongated finger which 
consists of two separate lengths of wire which are in inti¬ 
mate contact with each other along the full length of the 
finger (App. 78). Although these two portions of the elon¬ 
gated finger could be forced into separate pockets of a tape, 
the patent discloses only the idea of placing the entire finger 
in one pocket. In addition to the elongated finger, there is 
a short finger at either side, these short fingers terminating 
in loops for the obvious purpose of sewing the hook to the 
drapery (App. 78). 

Peck et al. Patent No. 2,294,607 (PX 35) 

This patent does not relate to the drapery art, but dis¬ 
closes a boot hanger. Plaintiff did not see fit to include it in 
the appendix. 

Perlmutter Patent No. 2,512,376 (PX 36; App. 261) 

The hook shown in this patent has only two fingers which 
are in contact with each other along their full length. No 
tape is used with these hooks and no pleats of any kind are 
produced. The two fingers fit on opposite sides of a sewed 
seam, rather than into pleat-forming pockets in a tape. 
There would be no functional reason to increase the number 
of fingers as plaintiff suggests is obvious (Brief, page 31). 

Solomon Patent No. 2,524,403 (PX 37; App. 265) 

This patent discloses a “pin-on” hook, having only one 
upstanding finger. The patent does not disclose the use of 
tape. The hook does not produce pleats of any kind. 
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Perlnratter Patent No. 2,553,27*} (PX 38, App. 269) 

The hook shown in this patent has two fingers which are 
in intimate contact throughout most of their length. The 
patent does not disclose the use of tape of any kind. If 
pleats are desired, they must be sewn by hand, and uniform 
spacing is difficult to achieve. 

• • • # • 

The fact that plaintiff found it necessary to cite so many 
prior patents is a tacit admission of their inadequacy. 

“In their answer defendants alleged 36 patents and 
publications to be anticipatory of the Behr patents. 
At the trial, upon prodding by plaintiff’s counsel, the 
number was reduced to 19 and the evidence limited 
thereto. Even so, this is a large number of anticipatory 
patents and publications upon which to rest this de¬ 
fense. In itself this is persuasive of the futility of prior 
attempts to solve the problem.” Vegetable Oil Prod¬ 
ucts Co. v. Dorward <& Sons Co., 53 F. Supp. 231, 285 
(N. D. Col. 1943). 

See also: Hoeltke v. C. M. Kemp Mfg . Co., 80 F. 
(2d) 912, 917 (4th Cir. 1935); Kandy v. American 
Flyer Mfg. Co., 44 F. (2d) 633, 635 (S. D. N. Y. 1930). 

But an inadequate anticipation is not really improved by 
combining it with another inadequate anticipation. A good 
omelet can’t be made out of bad eggs no matter how many 
of them are used. 

1. The disclosures of the prior patents should be strictly 
construed because almost all of them are only “paper patents.” 

The devices shown in the prior patents, with a few ir¬ 
relevant exceptions, were never commercially produced or 
sold, for the obvious reason that these devices failed to 
satisfy the need which has been met by defendant’s inven¬ 
tion. 
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The witness Davis had been in the drapery business since 
1930, a period of twenty-five years (App. 97-99). During 
most of this time he had been actively engaged in buying 
of drapery trimmings for various retail stores (App. 98). 
This buying had been done both in Canada and in the United 
States (App. 99), so that Mr. Davis had become familiar 
with the various types of drapery hooks available on the 
market in the United States and Canada (App. 99). Mr. 
Davis testified that, during his entire experience in the 
drapery field, he had never seen on the market in the United 
States or Canada any devices of the type shown in the 
reference patents in evidence as Plaintiff’s Exhibits 22, 23, 
24, 25, 26, 27, 28, 29, 31, 33, 35, 36, 37, and 3S (App. 110-113). 
The only types of drapery hooks which the witness Davis 
had ever seen on the market were those shown in Plaintiff’s 
Exhibits 30, 32 (Figure 8), and 34 (Figure 42). None of 
these hooks is a pleater hook (App. 114). The hook of 
Exhibit 30 is the conventional sew-on hook used by pro¬ 
fessional decorators (App. 100). The hooks of Exhibits 
32 and 34 also include eyelets or small loops and Plaintiff’s 
Exhibit 32 states that they are provided so that the hooks 
“may be sewn to the curtain heading.” 

The testimony of one expert witness as to the fact that 
he has never seen these various types of hook on the market 
during his long experience in buying such materials is of 
course not conclusive proof that none of such articles were 
ever on the market at any time or place. It would be impos¬ 
sible to prove this, no matter how many witnesses were 
called. However, Davis’s testimony makes it appear that 
if such devices were ever placed on the market, they either 
! did not last very long or were not distributed very widely. 
If such devices had been on the market, it would have been 
an easy matter for plaintiff to prove it. Plaintiff did not 
even attempt to do this, though its witness Green had been 
a buyer of drapery trimmings for various retail stores over 
a number of years and therefore must have had some 
acquaintance with the types of devices actually on sale. 

Of the entire group of physical specimens of drapery 
hooks which plaintiff offered in evidence as “representa- 
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tive” of the prior patents, only one pair (purporting to 
represent Exhibit 30) were commercial articles. All the 
rest had to be specially fabricated for the obvious reason 
that they weren’t available on the market. 

Because these prior patents are only paper patents, their 
disclosures must be very strictly construed, and all doubts 
concerning the sufficiency of their disclosures as anticipa¬ 
tions of the patented invention must be resolved against 
them. S. M. Langston Co. v. F. X. Hooper Co., 8 F. Supp. 
613, 616 (Syl. 8), (D. Md. 1934); aff’d 79 F. (2d) 992. 

2. The physical specimens which plaintiff placed in evi¬ 
dence do not fairly represent the disclosures of the prior patents. 

Plaintiff placed in evidence a large number of physical 
models (PX’s 22A-38A) which were supposed to be repre¬ 
sentative of the disclosures of the prior patents cited by 
plaintiff. Apparently recognizing that the disclosures of 
the prior patents left something to be desired, plaintiff’s 
counsel instructed the model maker to change the shape and 
size of the physical specimens where necessary to fit them 
into the environment of the present suit (App. 38, 39). 

Admittedly these hooks do not accurately represent the 
disclosures of the prior patents but were so distorted that 
they could be used in conjunction with plaintiff’s pleater 
tape, although most of them were never intended for use 
with a tape of any kind. 

In examining the witnesses about the devices shown in 
the prior patents, plaintiff’s counsel made a subtle switch 
from the patents themselves to the distorted specimens. 
Most of the testimony which was given about the work¬ 
ability of the prior patented devices (and which is indis¬ 
criminately quoted in plaintiff’s brief) does not in fact 
relate to these devices at all. For example, the alleged 
“admissions” made by the witness Davis (Appellant’s 
Brief, p. 32) relate only to the distorted specimens and not 
to the devices disclosed in the prior patents. 

All of this testimony therefore proves nothing except 
that a party in interest, being given a copy of defendant’s 
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patent and a specimen of plaintiff’s tape, can take a piece 
of wire and bend it to fit the tape in the manner disclosed 
by the patent. The same thing could have been done with 
a paper clip or any other piece of wire. 

An effective anticipation cannot be thus constructed by 
altering the prior art in the light of present knowledge. 

“* * * It is not sufficient to constitute an anticipa¬ 
tion that the device relied upon might, by modification, 
be made to accomplish the function performed by the 
patent in question, if it were not designed by its maker, 
nor adapted, nor actually used, for the performance 
of such functions.” Topliff v. Topliff, 145 U. S. 156, 
12 S. Ct. 825, 828 (1892). ‘ 

See also Art Metal Works v. Abraham <fb Straus, 52 F. 
(2d) 951 (E. D. N. Y. 1931; Syl. 7). 

3. Plaintiff pays lip service to the prior art but copies the 
patented invention instead. 

Most of the prior patents relied on by plaintiff have 
long since expired and the inventions covered by these pat¬ 
ents have passed into the public domain. Plaintiff is there¬ 
fore obviously free to make and sell any of the devices 
shown in these expired patents. Instead of doing this, it 
has manufactured a hook embodying the principles of 
defendant’s hook. It certainly would not thus expose itself 
to an action for infringement of an existing patent with¬ 
out good reason. The reason obviously lies in the fact that 
plaintiff well realizes that these prior art devices are im¬ 
practical, that they do not meet the same need which is 
satisfied by defendant’s device, and that they would not 
be competitive with defendant’s hooks and others like them. 
Plaintiff’s action belies its insistence that the prior art 
devices are practical and accomplish this same result which 
is accomplished by the devices here in suit. 

“* * * The prior art was open to the rubber company. 
That ‘art was crowded,’ it says, ‘with numerous proto¬ 
types and predecessors’ of the Grant tire, and they, it is 
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insisted, possessed all of the qualities which the dreams 
of experts attributed to the Grant tire. And yet the 
rubber company uses the Grant tire. It gives the trib¬ 
ute of its praise to the prior art; it gives the Grant tire 
the tribute of its imitation, as other have done. ’’ Dia¬ 
mond Rubber Co . v. Consolidated Rubber Tire Co., 220 
U. S. 428, 31 S. Ct. 444, 450 (1910). 

C. The patented invention was not “obvious.” 

The Patent Act of 1952 (see Section 103 at Page 49 of 
Appellant’s Brief) states that an invention is patentable 
unless it “would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to 
which said subject matter pertains * * *” 

In an effort to bring defendant’s invention within this 
exception to patentability, plaintiff’s counsel asked plain¬ 
tiff’s witness Platt whether the invention involved “any¬ 
thing beyond the normal expected competence of a person 
skilled in the art” (App. 94). 

No one should have been surprised when Platt answered 
this highly controversial opinion question in the affirmative, 
for Platt was a paid “professional witness” who had testi¬ 
fied for plaintiff’s counsel in a number of previous cases 
(App. 73, 74). 

Neither should anyone have been convinced by this testi¬ 
mony, for Platt admitted that he had no professional ex¬ 
perience in the drapery field other than that acquired by 
reading the prior art patents a few days before the trial 
started (App. 94). This witness was certainly in no better 
position than the trial court itself to determine what would 
or would not have been obvious to a man having ordinary 
skill in the drapery art in 1949, and his testimony was of no 
persuasive effect. 

The fact is, that the witness Platt did not conceive the 
invention, and neither did any of plaintiff’s engineers and 
designers, or any one of the many others actually working 
in this field. It remained for the defendant herself to do it. 


It is easy now to say that the invention was obvious and 
to show how prior devices could have been altered and com¬ 
bined to achieve the result. But this is based on hindsight. 
The fact that no one did achieve the result is strongly sug¬ 
gestive that something more than routine skill was involved. 

“* * * Many things, and the patent law abounds 
in illustrations, seem obvious after they have been done, 
and ‘in the light of the accomplished result,’ it is often 
a matter of wonder how they so long ‘ eluded the search 
of the discoverer and set at defiance the speculations 
of inventive genius.’ Pearl v. Ocean Mills, 2 Bann. & 
Ard. 469, Fed. Cas. No. 10,876, 11 Off. Gaz. 2. Knowl¬ 
edge after the event is always easy, and problems once 
solved present no difficulties, indeed, may be repre¬ 
sented as never having had any, and expert witnesses 
may be brought forward to show that the new thing 
which seemed to have eluded the search of the world 
was always ready at hand and easy to be seen by a 
merely skillful attention. But the law has other tests of 
the invention than subtle conjectures of what might 
have been seen and yet was not.” Diamond Rubber 
Co. v. Consolidated Rubber Co., supra, at Page 447. 

To the same effect are Goodyear Tire & Rubber Co. v. 
Ray-O-Vac Co., 321 U. S. 275, 64 S. Ct. 593 (1944) and 
Pattinson v. Marzall, 100 F. Supp. 787, 789 (Dist. Col. 1951). 

The witness Davis, under cross-examination by plain¬ 
tiff’s counsel (App. 126-127), summed up the matter quite 
succinctly: 

Q. And do you think that would have been within 
your competence in the summer of 1949? 

A. No, sir. 

Q. You think not? 

A. No, sir. 

Q. Why not? 

A. Because I didn’t think of it. 
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D. Defendant’s invention has contributed to revolutionary 
changes in the making of draperies and has enjoyed an unusual 
degree of commercial success. 

The uncontradicted testimony of the witness Davis 
(App. 99-100) established that prior to the late 1940’s the 
principal types of drapeiy hooks which were commercially 
available were the so-called “sew-on” hooks, as exemplified 
by Plaintiff’s Exhibits 30A and 30B, which were sewn onto 
the draperies, and the so-called “pin-on” hooks, which 
were provided with pointed prongs which were inserted 
through the fabric of the draperies. 

Considerable difficulty was involved in proper placement 
of these hooks in order to achieve uniform and attractive 
pleated effects. One can readily appreciate that a rather 
complicated arithmetical computation is involved in divid¬ 
ing a given width of drapery fabric so as to provide a 
desired number of pinch-pleats of the same size, the pleats 
being divided into spaced groups, with equal spacing be¬ 
tween the pleats of each group, equal spacing between ad¬ 
jacent groups, and equal spacing between the two end 
groups and the adjacent edges of the drapery. It was also 
difficult to mark the proper locations of the pleats; when 
the hooks w r ere removed and the draperies cleaned or 
laundered, the locations were lost and the computation had 
to be performed all over again. 

Even professional seamstresses, wffio had explicit in¬ 
structions in laying out these draperies, had considerable 
difficulty in doing so, and the draperies were “often wrong 
when completed” and “had to be made over again” (App. 
101). The witness Davis thus stated justifiably that “the 
hand-made pleat is very, very difficult to make” (App. 101). 

As a result, as even the plaintiff’s ow T n witness Green 
admitted, few housewives made their own draperies prior 
to the 1940’s; those who could afford draperies had them 
custom made by professional decorators (App. 51). Plain¬ 
tiff’s witness Green testified regarding a survey made in 
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1937, which showed that only 11 percent of the windows in 
homes around the country had anything hanging in them 
or on them (App. 50, 51).- 

The pleater hook and pleater tape of the type involved 
in the present suit were first introduced commercially in 
the late 1940’s (App. 101). The witness Davis testified 
that he first saw one of these pleater hooks and tape in 
1949 in one of the branch stores of the T. Eaton Company, 
i Ltd., in Ontario (App. 102). Mr. Davis testified that -when 
he saw this pleater hook and tape, which was of the de¬ 
fendant’s own manufacture, he “became immediately inter¬ 
ested” because he could see its advantages in saving of time 
and in making it possible for the ordinary housewife to 
make her own drapes (App. 102, 103), and he added that 
“I could see a great many more yards of goods being sold 
over my counter than in the past” (App. 103). 

This pleater tape could be readily sewn to the draperies 
by merely sewing along its upper and lower edges. Since 
the pleater tape had the spaced pockets built into it, the 
proper spacing was automatically achieved. The fingers 
of the pleater hook could be readily inserted into the poc¬ 
kets of the tape to draw the tape and the drapery to which 
it was attached into pleated formation and to provide 
means for supporting the drapery. The pleater hooks were 
readily removable from the pleater tape when the draperies 
were dry cleaned or laundered and were readily replaceable 
thereafter (App. 103). This was in striking contrast to the 
difficulty which had formerly been encountered in resewing 
the sew-on hooks after they had been removed for launder¬ 
ing or in recalculating the proper spacing of the pin-on 
hooks in order to replace them after laundering (App. 103). 

The witness Davis commenced selling the defendant ’s 
pleater hooks and pleater tape in his own store in 1919 
and has been selling them continuously since that time. 
Mr. Davis testified that these pleater hooks and tape have 
“very definitely” been a successful item for him (App. 103). 

Since the defendant’s pleater hooks and tape were 
placed on the market, there have been a number of others 
of generally similar type placed on the market by other 
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manufacturers. For example, there are the hooks and 
tape manufactured by the Kirsch Company (Dx’s 7 A, 7I>: 
App. 103,104), by the Eastern Machine Company (Dx’s 8A, 
8B; App. 104, 105), by the Judd Manufacturing Company 
(Dx’s 9A, 9B; App. 105), as well as the pleater hooks and 
tape manufactured by the plaintiff itself (Px’s 1, 8, and 9). 
While all of these various pleater hooks are made in slightly 
different ways, they all embody the basic principle of 
defendant’s invention. 

These various types of hooks have enjoyed a tremendous 
commercial success. The witness Davis testified that in 
his own store in Toronto he sells “around twenty-five 
thousand” pleater hooks of this type each year (App. 109), 
and his store is only one of approximately thirty-five 
such stores in the city of Toronto alone (App. 109). The 
evidence shows that plaintiff itself has sold between ten and 
twenty-five million pleater hooks in the two-year period 
since December, 1952 (App. 40) and plaintiff’s counsel 
expressly stipulated that these hooks “have enjoyed sub¬ 
stantial commercial success” (Tr. 100, 101). 

The witness Davis testified that, from his own experience, 
he would estimate ninety percent of the drapery hooks sold 
today are of the pleater type involved in the present suit 
(App. 133,134). Even people who can afford to have their 
draperies custom made by a professional decorator fre¬ 
quently request the use of the pleater hooks of the type 
here involved because of the ease of removing these hooks 
for cleaning or laundering (App. 110). 

Plaintiff’s own witness Green testified that “The use 
of draperies in the home has grown tremendously, particu¬ 
larly in the last five or six years” (App. 50). It is no mere 
coincidence that this period of rapid growth commenced 
simultaneously with the introduction of defendant’s pleater 
hooks and tape. 

This public acceptance of defendant’s invention is 
convincing evidence of the validity of her patent. 

“It is equally well settled that commercial success 
is strong evidence of utility and patentability. W 7 alker 
on Patents (6th ed., 1929) ■§ 126. In Yablick v. Pro- 


tecto Safety Appliance Corp., 21 F. 2d 885, 887, 3 Cir., 
1927, it was stated that the fact that a process comes 
immediately into general use and replaces all other like 
processes is persuasive of invention. This was said 
upon the faith of Minerals Separation Ltd. v. Hvde, 
242 U. S. 261, 270, 37 S. Ct. 82, 61 L. Ed. 286, 1916, 
where it was held that the fact that a process was 
‘immediately generally accepted as so great an advance 
over any process known before that, without puffing 
or other business exploitation, it promptly came into 
extensive use * • • and • * * largely replaced all 
earlier processes * * * of itself is persuasive evidence 
of that invention which it is the purpose of the patent 
laws to reward and protect.” Carbide <& Carbon 
Chemicals Corp. v. Coe, 102 F. (2d) 236, 241 (App. 
D. C. 1938). 

See also Diamond Rubber Co. v. Consolidated Rubber 
Tire Co., 220 U. S. 428, 31 S. Ct. 444 (1911); Goodyear 
Tire & Rubber Co. v. Ray-0-Vac, 321 U. S. 275, 64 
S. Ct. 593 (1944). 

E. Claim 5 of defendant’s patent is not invalid either for 
lack of support or under the doctrine of Lincoln v. Stewart 
Warner. 

Plaintiff argues that Claim 5 is invalid, first because 
the invention covered by this claim is not disclosed in the 
specification or drawings and second because it covers the 
“old combination” of a drapery pleater hook and pleater 
tape. 

Neither of these attacks is well founded. 

Plaintiff’s argument with respect to lack of disclosure 
is directed to the portions of Claim 5 which state that the 
fingers of the pleater hook are of substantially the same 
length as the pockets of the tape and that when the fingers 
are inserted into the pockets their upper ends support the 
curtain against sagging upon the fingers. Fairly read, the 
specification and drawings of the patent do disclose this 
relationship. Figures 1 and 2 of the patent drawings (App. 
189) show the four fingers 22 of the hook as being sub- 
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stantially the same length as the pockets 13 of the tape, 
taking into account the fact that Figure 2 (which shows one 
of the hooks 10 separate from the tape) is obviously en¬ 
larged at a ratio of approximately 1M> to 1 with respect to 
Figure 1 (which shows one of the hooks 10 installed into 
a length of tape 11). If one wishes to calculate the exact 
ratio of enlargement, he can do so by measuring the length 
of the outer vertical portion of the supporting hook 14, 
which may be seen in both Figures. In Figure 1, this por¬ 
tion is 9/16" in length, and in Figure 2 it is 27/32" in length 
(which is exactly l 1 /* times as great as 9/16"). In other 
words, the ratio of enlargement of Figure 2 over Figure 1 
is exactly 1*4 to 1. 

The pockets of the tape, as shown in Figure 1, measure 
1-1/32" in length. The length of the fingers 10 of the 
hook, as shown in Figure 2, measure exactly l 1 /* times as 
long (slightly less than 1-9/16"). Taking into consideration 
the scale ratio of 1*/> to 1, the fingers 10 of the hook are 
shown exactly as long as the pockets of the tape. 

Figure 1 of the drawings shows the fingers of the hook 
fully inserted up into the pockets of the tape, with the 
lower edges of the pockets against the lower ends of the 
fingers. The specification states at Column 3, lines 18-21 
(App. 192) that the hook fingers are “freely inserted up 
into the pockets, the weight of the curtain holding the bot¬ 
tom edge of the front fold 16 of the pocket on the bottom 
of the hook member.” 

Since the fingers are the same length as the pockets, the 
upper ends of the fingers must engage the upper ends of the 
pockets. The specification states at Column 3, lines 3-5 
that the fingers, when thus inserted into the pockets, serve 
to maintain the curtain in position. Figure 1 shows that 
there is no sagging of the tape on the fingers. 

It thus appears that the specification and drawings of 
the patent give adequate support to the invention covered 
by Claim 5. 
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Plaintiff’s argument with respect to the rule of Lincoln 
v. Stewart Warner consists essentially in the assertion that 
Claim 5 is invalid because plaintiff’s only invention resides 
in the hook per se, whereas in Claim 5 defendant has cov¬ 
ered not merely the hook but the combination of the hook 
with a specific type of tape. 

An analysis of the doctrine of “old combination” as 
enunciated in the Lincoln case shows that plaintiff’s argu¬ 
ment is not well taken. The Supreme Court stated this 
doctrine in the following terms: 

“An improvement of one part of an old combina¬ 
tion gives no right to claim that improvement in com¬ 
bination with other old parts which perform no new 
function in the combination.” (303 U. S. at Page 549, 
58 S. Ct. at Page 664; emphasis added). 

This doctrine does not apply to the present case because 
here the allegedly old element, the tape, performs a new 
function it had not performed before: the dual function of 
holding the drapery in a pleated arrangement while engag¬ 
ing the upper ends of the fingers of the hook to prevent the 
tape and the attached drape from sagging on the fingers. 
This dual function is not performed by the tape in any of 
the prior patents cited by plaintiff. This novel cooperative 
relationship between defendant’s tape and hooks makes 
these elements patentable in combination as well as sepa¬ 
rately. 

It thus appears that Claim 5 is not invalid on either of 
the two grounds on which plaintiff has attacked it. It 
should be made perfectly clear, moreover, that these 
grounds are inapplicable to the remaining claims of the 
patent. 

Since each claim is in effect a separate patent, Claim 5 
could be held invalid without affecting the validity of any 
of the other claims. Walker on Patents, Deller’s Edition, 
§ 278, p. 1275. 


F. The claims are not invalid because they include allegedly 
“arbitrary, style-dictated features.” 

Plaintiff argues, in effect, that defendant has merely 
“climbed on the band wagon” of changing fashion and 
attempted to monopolize old principles as adapted to current 
modes. This argument erroneously assumes that the only 
novelty in defendant’s invention resides in such features 
as the number of pleats formed. But there are many other 
novel features of defendant’s hook and tape, as can be seen 
by comparing the devices shown in the prior patents with 
those embodying defendant’s invention. 

Moreover, this argument is based upon the assumption 
that the change in style preceded the introduction of plain¬ 
tiff’s hooks and tape. There is no evidence to support this 
assumption. As a matter of fact, the evidence tends to in¬ 
dicate just the opposite: that it was the availability of 
plaintiff’s hooks and tape, with their obvious advantages 
in saving of time and effort in the making of draperies, 
which produced the change in style. It was this type of 
hooks and tape which greatly increased the making of drap¬ 
eries and created new standards of taste in home decoration. 

VII. The trial court’s findings were a fortiori, not 
“clearly erroneous” as required by Rule 52(a), F. R. C. P. 

For the reasons already given, defendant submits that 
the trial court’s findings on the issues of validity and in¬ 
fringement were correct and that any other findings would 
have been unsupported by the evidence. 

This argument really goes farther than is necessary 
to defeat the appeal. Under Rule 52(a) the trial court’s 
findings must be affirmed unless they are “clearly errone¬ 
ous.” 

The nature of these findings makes this rule particularly 
decisive. The findings were to the effect that the evidence 
did not establish either the invalidity of the patent or its 
non-infringement by plaintiff’s products. 
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These findings were not “clearly erroneous” unless the 
evidences establishes invalidity and non-infringement be¬ 
yond reasonable doubt. 

Defendant respectfully urges that the trial court’s find¬ 
ings are correct. It follows that the plaintiff was not en¬ 
titled to the declaration which it sought, and a fortiori that 
it was not entitled to such a declaration beyond reasonable 
doubt. 


Conclusion 

It is believed that the proofs adduced at the trial estab¬ 
lish that the defendant made a definite contribution to the 
drapery art by introducing for the first time drapery 
pleater hooks and tape which made it possible for the 
average housewife to make her own pleated draperies and 
to achieve uniform and attractive results with ease. The 
basic principles of her pleater hook and pleater tape have 
been widely copied, and the various devices embodying this 
concept have enjoyed a marked commercial success and have 
to a considerable extent displaced from the market previous 
devices which did not possess the same advantages. The 
invention has undoubtedly contributed in some measure to 
the increased tendency on the part of housewives to make 
their own draperies. Plaintiff has placed on the market 
pleater hooks and tape which, although different in con¬ 
struction detail from defendant’s own devices, embody the 
basic principles of defendant’s invention. Plaintiff’s de¬ 
vices have been sold in large quantities and plaintiff has 
richly feasted on the fruits of defendant’s ingenuity. 

The real issue involved in this action was whether plain¬ 
tiff can enjoy all the benefits of defendant’s invention and 
yet escape all responsibility for its action. It is earnestly 
urged that the trial court’s holding on the issues of validity 
and infringement was required, not only by the applicable 
law, but by every principle of equity and good conscience. 
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It is therefore urged that the judgment of the trial court 
should be affirmed. 

Respectfully submitted, 

Miles D. Pillars 
Attorney for Defendant-Appellee 


Of Counsel: 

William C. Conner 
Curtis, Morris & Safford 
New York, N. Y. 


Dated: January 5, 1956 
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No justification for appellee’s 1 

11 Counter-Statement of Questions Presented” 

Plaintiff-Appellant's Reply Brief 

Appellee's Brief is so replete with (a) misstatements 
as to the evidence and facts in the case, (b) suggestions 
and inferences as to the evidence and facts which are not 
supported or warranted (but indeed squarely refuted) by 
the Record, and (c) unwarranted animadversions, charges 
and innuendos resting on slanted catch-phrases and bald 
generalizations which it makes no attempt either to explain 
or support (and which are not supportable but indeed re¬ 
futed by the Record), that it is not possible to reply to 
all of them within the limits of this Brief and still allow 
space for reply to appellee’s arguments going to points 
of law. 

No justification for appellee’s 
“Counter-Statement of Questions Presented” 

The only apparent reasons for appellee’s u Counter- 
Statement of Questions Presented” , is to inject non-existent 
questions and thereby perhaps to divert attention from or to 
minimize the questions actually involved in this case (as set 
forth in the Statement of Questions Involved in Appellant’s 
Brief) and to provide a springboard for appellee’s unwar¬ 
ranted charge (page i) that “Plaintiff-appellant’s state¬ 
ment of the questions presented is loaded with unjustified 
assumptions”;—Appellee’s Brief failing to indicate what 
any of these “unjustified assumptions” are. 

Appellee’s Question 1 is, in part, the same as appel¬ 
lant’s Question 1-a (as to who has the burden of proof on 
infringement), and to that extent is wholly unnecessary. 
Beyond such unnecessary duplication, appellee’s Question 1 
merely adds further language* by which defendant mixes 
with appellant’s Question 1-a the non-existent question as 
to who has the burden of proof on invalidity t and shies 
away from (and ignores) plaintiff’s Question 1-b , as to who 
has the burden of proof on “equivalence” as affecting the 
issue of infringement. This mixing of a real question with 

* namely, “( 1 ) that defendant's patent is invalid” and “each of 
these two”. 

f this question not being present in this case, because plaintiff has 
never contended that it does not have the burden of proving the 
invalidity of defendant’s patent-in-suit. 


2 Appellee’s Question 2 is non-existent 

a non-existent question runs throughout the portions of 
defendant’s Brief* dealing with the burden of proof, and 
can have no purpose other than to minimize Plaintiff’s 
Questions 1-a & 1-b and to bolster or give color to defend¬ 
ant’s untenable position on the question of the burden of 
proof on infringement. 

Neither the Record at bar nor defendant’s authorities sup¬ 
port defendant’s contention that plaintiff can not, on the 
present appeal, raise the question of the burden of proof 
on infringement, on the theory that it should have and did 
not act under Rule 46 (F.R.C.P.) during the trial 

Defendant’s Question 2 , on which defendant invokes 
Rule 46 (F.R.C.P.) and to which defendant’s Argument- 
point II (pp. 2 & 11-14) is addressed, does not exist in this 
case (and hence is not a real question), because neither on 
pre-trial nor during trial did the Court make any ruling 
or order bearing upon the burden of proof on infringement 
or non-infringement, and there is not a single statement 
or word in the Record of either pre-trial conferences or of 
the trial or of any other proceedings in the casef which 
even to'Jwhes upon the question of the burden of proof on 
infringement or non-infringement , so that there was never 
any occasion or opportunity for plaintiff making “known 
to the Court the action it desires the Court to take or its 
objection to the action of the Court and the ground therefore 
..as provided by Rule 46 x , and also because (contrary to 
the false suggestion contained in defendant’s Question 2) 
plaintiff had not “throughout assumed the right to open 
and close” as defendant’s Brief baldly and misleadingly 
suggests in its Summary of Argument II (page 2) and in 
its Argument II (pages 11-14) , without any support in the 
Record for such assertion. 

* see, for example, the following portions of Appellee’s Brief: para¬ 
graph beginning at the bottom of page 1; paragraph 11 on page 2; 
first full paragraph on page 8; and generally throughout the argu¬ 
ment on the question of the burden of proof. 

+ the Court did not hear oral arguments upon the close of all the 
evidence, but directed the submission of the case on briefs: Tr. 387. 
x subject to the further provision of Rule 46 that 

“if a party has no opportunity to object to a ruling or order at the 
time it is made, the absence of an objection does not hereafter 
prejudice him.” 
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Plaintiff did not assume the burden of proof on non¬ 
infringement or infringement; either by opening first or 
otherwise. 

Plaintiff concedes that it had the burden or proving 
that defendant had charged that plaintiff’s products in¬ 
fringed defendant’s patent, and also concedes that it had 
the burden of proving what its so-accused products are, 
and that it also had the burden of proving that defendant’s 
patent is invalid;—and hence “opened” first. 

However, at no point did plaintiff assume (or give 
the slightest indication of assuming) the burden of proof 
on the issue of non-infringement. 

Defendant’s counsel did not object to plaintiff opening 
jirst on the issue of infringement or non-infringement (if 
indeed it can fairly be said that plaintiff opened first on 
this issue). 

Indeed, defendant’s counsel stated to the Court (prior 
to either party offering any proof) that defendant would 
affirmatively prove infringement (Tr. 15, 18 & 19) and 
thereafter did attempt to do so through the extensive testi¬ 
mony of defendant’s witness Davis. 

Plaintiff did not offer any evidence in “closing” or in 
rebuttal on any issue. 

While the authorities cited hereinafter show that as a 
matter of law the burden of proof cannot be shifted merely 
by the party not having the burden being the first one to 
introduce evidence on the issue without objection to such 
order or sequence of proofs, yet if the Court is interested 
in further inquiring into the state of the Record on this 
point, reference may be had to Appendix A following 
this Brief, in which we have set out, for the Court’s con¬ 
venience, detailed references to and comments on the Rec¬ 
ord on the question whether plaintiff or defendant (or 
either) “assumed the right to open and close” on the 
issue of infringement or non-infringement; although we 
believe that no such inquiry will be necessary. 

Hartford v. Lougee (89 N. H. 222) quoted on page 
13 of Appellee’s Brief does not support defendant’s posi¬ 
tion. There the issue was whether plaintiff’s (the in¬ 
surer’s) agent who was licensed by the Insurance Commis¬ 
sioner as plaintiff’s insurance agent (upon the plaintiff’s 
application for such license) had exceeded the limits of 
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his authority under his agency agreement with plaintiff, 
in issuing or in purporting to issue the insurance policy 
in suit. It follows as a matter of inescapable logic that 
where an insurance agent is licensed by the Insurance 
Commissioner on the insurer’s application, and neither the 
application for the license nor the license states the metes 
and bounds of the agent’s authority, it was necessarily the 
burden of the insurer to prove the limitations of its agent’s 
authority and to show that the policy which the agent pur¬ 
ported to issue was beyond such limitations. This would 
necessarily be the insurer’s burden regardless of whether 
it was in the position of a plaintiff seeking a declaratory 
judgment or in the position of the defendant in a suit on 
the policy (wherein the agent’s lack of authority would 
have to be pleaded by the insurer as an affirmative defense). 

This was recognized by the Court in Hartford v. 
Lougee , supra, wherein the Court points out, at the outset, 
that “the plaintiff requested rulings relating to the burden 
of proof” but that “no rulings in respect thereto were 
made” and that “plaintiff was entitled to none in its favor". 
Thus, the Court recognized that plaintiff had the burden of 
proof on the issue there involved because of the nature of 
the issue, and the assumption of the burden by plaintiff by 
proceeding with its proofs first, was with this understand¬ 
ing: “The trial was conducted with this apparent under¬ 
standing by the Court and all parties.” 

Commenting on Hartford v. Lougee , supra, Borchard, 
Declaratory Judgments, 2d Edition (1941), at page 406, 
says that the “company sought to disavow the authority of 
its agent to contract insurer’s liability” and that “this 
(decision) can better be explained by the fact that the re¬ 
lations between the company and its own agent are of such 
a character that the company and not the injured person 
may properly be required to prove their true nature .” 

In its subsequent decision Standard v. Cloutier, 92 
N. H. 449 (1943), 32 A2d 684, the Supreme Court of New 
Hampshire likewise interpreted Hartford v. Lougee, supra: 

“For reasons unnecessary to enlarge upon, the ruling 
was erroneous. The plaintiff did not waive the eviden¬ 
tiary rule of the burden of proof that was on the defend¬ 
ants and the defendants waived the procedural rule by 
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permitting the plaintiff without objection or exception to 
go forward and have the closing, as a matter that made 
‘little difference’ (citing Traveler's vs Greenough and 
other authorities). The understanding of the parties at 
the trial was not that the burden of the risk of non¬ 
persuasion shifted ( Hartford vs Lougee, 89 NH 22, 223), 
but that it did not matter who opened and closed. The 
evidentiary rule is not lightly to be involved. Raymond 
vs Company, 86 NH 93, 96.” 

This later decision emphasizes that the burden of proof 
on the defendant on the issue of liability is not easily 
shifted, and that the failure of the defendant to object to 
the order or sequence of proof is to be regarded as its waiver 
to such order or sequence of proof (rather than to regard 
the imobjected to order or sequence of proof as, in and of 
itself, shifting the burden of proof). 

As the decision in Hartford v. Lougee (relied on by 
defendant) cites Traveler's v. Greenough (88 NH 391), 
and as Traveler's v. Greenough is cited as authority in 
many decisions of both State and Federal courts as well 
as by several commentators, attention is invited to the 
portion of the opinion in Traveler's v. Greenough quoted 
on the bottom of page 17 and top of page 18 of Appellant’s 
Brief and also to the portions of that Opinion reproduced 
in Appendix B hereto, which follow the part thereof quoted 
in Appellant’s Brief. 

In Standard vs Gore, 99 NH 277 (109 A 2d 566) de¬ 
cided in 1954, the New Hampshire Supreme Court reiter¬ 
ated the rule of Traveler's vs Greenough, supra, citing that 
case and Standard vs Cloutier, supra, as authority for hold¬ 
ing that the burden of proof rested on the defendants. 

In M.F.A. Mutual Insurance Co. vs Quinn, 259 SW 
2d 854, (Kansas City Ct. of Appeals) Mo., May 4,1953, the 
Court said: 

“The burden of proof in declaratory actions depends 
often on . . . the character of the issues . . . Borchard- 
Declaratory Judgments, 2nd Edition, 404-409. The bur¬ 
den of proof usually rests where it would have rested had 
a different type of suit been brought" (citing Traveler's 
vs Greenough and Reliance vs Burgess). 

American Fidelity Co. vs Hotel Povltney 118 Vt. 136; 
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102 A. 2d 322 (citing Traveler's vs Greenough; Preferred 
vs Grasso, 186 F. 2d 987; Reliance vs Burgess , and Bor- 
chard) held that the burden of proof rested on the defend¬ 
ants: 

“The weight of authority as shown by the cases which 
clearly and specifically answer the question now before 
us supports the rule of the Greenough case. We approve 
generally the reasons given for the rule in that case and 
in others with similar holdings.” 

In Pacific Portland vs Food Machinery Corp., 178 F. 
2d 541 (relied on in Appellee’s Brief), the plaintiff sought 
a judgment for money paid to the defendant under protest 
(in addition to the declaratory judgment). Thus the case 
is clearly distinguishable from the negative type of declara¬ 
tion sought by plaintiff at bar. Indeed the opinion quotes 
Borchard to emphasize that it is not the juxtaposition of 
the parties but the nature of the issue wiiich determines 
the burden of proof: 

“The question of who has the burden of proof is deter¬ 
mined not so much by the position of the parties or by 
choosing ivho the actor in the laic suit is, as by the nature 
of the relief asked for and granted." 

Bauer vs Clark, 161 F. 2d 397 (relied on by defendant) 
does not support defendant’s contention as to the shifting 
of the burden of proof by plaintiff’s supposed “opening” on 
the issue of non-infringement for the reasons pointed out 
on page 18 of Appellant’s Brief. 

Commenting on this decision and the references, in 
its dictum, to the assumption of the burden of proof by 
plaintiff, a footnote in 23 A.L.R. 2d at page 1267 appraises 
this aspect of the decision as follows: 

“This fact, however, was not treated as decisive inas¬ 
much as the case was decided on the basis of the burden 
of proof being on the defendant.” 

Upon all the authorities in point, the burden of proof 
rested on defendant. Defendant, in effect, admits this by 
presenting an argument purporting to establish that the 
plaintiff assumed the defendant’s burden by its conduct. 

There was no need for the plaintiff to ask for a ruling. 
The burden of proof on the issue of non-infringement rested 
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upon the defendant. Defendant’s counsel stated his inten¬ 
tion affirmatively to prove infringement. Therefore, there 
was no necessity for plaintiff to raise the question of the 
burden of proof. Defendant never raised the question ex¬ 
cept in her brief filed 2 months after the trial. 

Defendant’s belated suggestion (to which Argument-point III 
of defendant’s Brief is addressed) that the question of the 
burden of proof on infringement is immaterial, is both an 
attempt to avoid or minimize this question because defend¬ 
ant’s position thereon is untenable, and an attempt to 
provide a springboard for charging plaintiff with an offense 
(in respect to this question) of which defendant alone can 
be guilty 

To say the least , defendant’s Brief (p. 3) comes with 
poor grace to charge that 

“Plaintiff’s argument that it should not have had the 
burden of proof on this issue is mere hypertechnical 
pettifogging”, 

for it is defendant alone to whom such charge could apply , 
because, notwithstanding defendant’s belated and hence 
pointless suggestion that 

“it is immaterial which party had the burden of proof on 
this issue” because “defendant’s patent was in evidence, 
as were a number of specimens of plaintiff’s hooks and 
tapes”, 

1) it was'defendant who first raised the question of the 

burden of proof on infringement, and then only in 
defendant’s Brief filed in the lower Court 2 months 
after the trial, and 

2) the trial Court’s 19-line Informal Memorandum (Tr. 

759, & App. 136) adopts and is squarely bottomed on 
defendant’s post-trial contention that plaintiff had the 
burden of proving that its accused products do not 
infringe defendant’s patent, and 

3) the only “findings”* (namely, 8, 10 & 11; at App. 138) 

relied upon by defendant under Rule 52-a (F.R.C.P.) 
as the basis for Argument-point VII of defendant’s 
Brief (pp. 7 & 49) in this Court are also squarely 
bottomed on (and indeed are mere reiterations of) the 

* which “findings” were prepared by defendant and adopted by the 
Court over plaintiff’s objections. 
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same proposition of law which is also the lower Court’s 
Conclusion of Law 3 (App. 138), and 

4) Argument-point I of defendant’s Brief (pp. 1-2 & 8-11) 

in this Court again urges, at great length, this propo¬ 
sition of law, and 

5) Argument-point II of defendant’s Brief (pp. 2 & 11-14) 

in this Court, further urges, at great length, that plain¬ 
tiff cannot raise (on this appeal) the question of 
whether it should have had the burden of proving non¬ 
infringement. 

Although (as pointed out in Appellant’s Brief) the 
evidence conclusively establishes that plaintiff’s accused 
products do not infringe defendant’s patent,* nevertheless 
the fact of plaintiff’s having briefed the question of the 
burden of proof (in Appellant’s Brief) hardly justified the 
appellation “hypertechnical pettifogging” which defendant 
alone could earn in respect to the question of burden of 
proof , in view of the fact that (a) defendant alone initiated 
this question and (b) the lower Court’s entire decision, or 
lack of decision ,f was bottomed thereon and (c) defendant 
briefed this question extensively in Appellee’s Brief in this 
Court. 

In view of the lower Court’s complete reliance upon 
this proposition of law (as indicated above), defendant’s 
belated suggestion of the immateriality of this proposition 
of law is manifestly also a tacit recognition of the lower 
Court’s error of law and of the error of defendant’s posi¬ 
tion on this question of law in Argument-points I & II of 
Appellee’s Brief. 

Paragraphs 8, 10 and 11 under the heading of “Findings of 
Fact” (the only ones relied on by defendant) are not find¬ 
ings of fact within the meaning of Rule 52-a (F.R.C.P.) 
but are (at most) mere conclusions, and hence have no 
effect or force under the Rule 52-a 

Defendant's Question No. 3 , on which defendant in- 

* irrespective of whether defendant had the burden of affirmatively 
proving her charge of infringement levelled at plaintiff’s products; 
which charge of infringement created the controversy for the reso¬ 
lution of which 28 U.S.C. 2201 gave the District Court jurisdiction 
over the subject matter. 

flower Court having failed to decide (either in its Informal Memo¬ 
randum or in its “findings”, conclusions or judgment) whether plain¬ 
tiff's accused products do or do not infringe defendant’s patent. 
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vokes Rule 52-a (F.R.C.P.), is likewise not present (and 
is pointless) in this case, and defendant’s Argument-point 
VII (pp. 7-8 & 49-50) addressed to such non-existent ques¬ 
tion is likewise pointless, because the only “findings” upon 
which defendant’s Brief relies are 8, 10 & 11 ( App. 138). 
Though called “findings” these are not real findings at all 
within the meaning of Rule 52 F.R.C.P. but are merely 
duplications of Conclusion of Law 8 (App. 138), namely, 
that plaintiff had the burden of proving non-infringement 
and invalidity, merely coupled with the statement that 
plaintiff failed to carry its burden;—the latter additive 
amounting to nothing more than what the Judgment (App. 
139) says in different phraseology, namely, that the Court’s 
decision is against plaintiff. Hence, this Court is not in any 
way bound by paragraphs 8, 10 & 11, though called “find¬ 
ings” : 

“We are of the opinion that it (namely, the finding of 
fact) carries little, if any, weight in the instant matter 
for the reason (that) the findings relied on appear to be 
conclusions of law rather than findings of fact . . .” 
Himmel vs Serrick, 122 F. 2d 740 (7 Cir.) 

Moreover, at least on the issue of infringement (if 
not indeed also on the issue of validity) the undisputed and 
uncontroverted and uncontrovertible documentary evidence 
(copies of the prior-art patents) alone require a judgment 
in favor of plaintiff (without reference to and irrespective 
of any of the oral testimony). This, coupled with the ex¬ 
treme simplicity and elementary nature of the subject 
matter of the patent-in-suit and of the prior-art, and hence 
the lack of any need for expert or opinion testimony to 
guide the Court*, makes this case clearly one which this 
Court may and should review and decide whether plaintiff’s 
accused devices infringe and whether the patent is valid, 
notwithstanding the absence of any findings of fact on any 
of the issues going either to infringement or validity, and 
indeed the Record of this case is such that this Court may 

* Kohn vs Eimer et al, 265 Fed 901, 902 (2 Cir. 1920, Opinion by 
Judge Learned Hand); General Motors Cory, et al vs Estate Stove 
Co. et al, 203 F. 2d 912 (6 Cir. 1953); National Transformer Cory, 
vs France Mfg. Co., 215 F. 2d 343, 358 (6 Cir. 1954). 
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and should waive the requirement for such findings of factt, 
which of course it has the power to w T aive (Hurwitz vs 
Huruntz , 136 F. 2d 796, 799; 78 App. D C 56), particu¬ 
larly where, as here, the undisputed documents and physi¬ 
cal evidence (in and of themselves) require a decision in 
favor of appellant*, and where, as here, even if the District 
Court had made ultimate fact-findings either as to infringe- 
mentz or as to invention*, such findings would yet not be 
findings of fact in the usual sense envisaged by Rule 52-a 
since they would involve a subjective opinion or formulation 
of a judgment, in respect to which the reviewing court has 
a wider latitude in reviewing such determination, 8 par¬ 
ticularly where, as here, the uncontroverted and unim¬ 
peached documentary and physical evidence alone requires 
that the Judgment below be reversed and that the Complaint 
be sustained irrespective of any findings the District Court 
might have made. a 

t U. S. Trust Co. vs Sears, 29 F. Supp. 643, 649 (DC Conn., Clark, 
Circuit Judge) : “Since, therefore, all statements of fact made on 
behalf of either plaintiffs or defendant stand admitted in documents 
on file, no formal findings of fact by the court are required. Rule 
52(a), F.R.C.P.” 

x Falkenberg vs Golding, 195 F. 2d 482, 486 (7 Cir.), 93 PQ 325 
wherein the appellate court reversed the district court’s finding of 
infringement of a patent in the drapery hanging art; and upon a 
comparison of the patent-in-suit with the accused devices and the 
prior patents held that there was no infringement;—notwithstand¬ 
ing the district court’s explicit findings to the contrary, on infringe¬ 
ment (though the patent was held valid in that case, by both courts, 
and had previously been held valid and infringed in Falkenberg vs 
Bernard Edward Co., 175 F. 2d 427 [7 Cir.] 82 PQ 45). 
z namely, that plaintiff’s accused devices either embody or are the 
equivalents of the structure or combination of elements defined by 
the claims of the patent-in-suit. 

* namely, that the pleater-hook defined by Claims 1 to 4 and the com¬ 
bination of curtain, tape and pleater-hook defined by Claim 5 are 
patentably inventive over the prior-art. 
s Standard Oil vs Marzall, 181 F. 2d 280 (86 App. D C 210). 
a Jones vs Helvering, 71 F. 2d 214, 216 (App. D C): 

. . We have never said, nor are we willing to say, that we may 
properly abdicate our responsibility to give the evidence or the 
stipulated facts careful consideration and when, as a result of this, 
it appears to us that the evidence is uncontradicted and unim¬ 
peached, we think we are bound, without regard to the Board’s 
finding, to give it effect.” 
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The Court’s “Informal Memorandum” (App. 136) 
contains nothing which could be regarded as findings of 
fact on any issue going to infringement or validity. 

Defendant’s counsel prepared the findings and conclu¬ 
sions at the Court’s express direction (App. 136)* and 
noticed them for presentation to the Court on one day's 
notice (App. 137), and the Court adopted and entered the 
findings and conclusions presented by defendant’s counsel, 
without any change, over plaintiff’s objections. 

Though given the opportunity (and indeed having 
been directed) to prepare findings of fact, defendant failed 
to present a single finding of any (ultimate or underlying) 
fact bearing either on the matter of non-infringement (or 
infringement) or bearing on the matter of invalidity (or 
validity), and an examination of the Record will show that 
the reason for defendant’s failure to ask the Court to find 
any fact bearing upon or affecting either infringement or 
validity is that no evidence can be found in the Record which 
the Court would have accepted (over plaintiff’s objections) 
as adequate support for any finding (either on infringe¬ 
ment or validity) helpful to defendant in sustaining the 
decision below on the present appeal. 

Defendant Jhad the burden of proving that the plaintiff’s de¬ 
vices infringe defendant’s patent, in accordance with the 
charge of infringement made by defendant in her letters 
to the trade 

Defendant’s Brief takes exception to plaintiff’s refer¬ 
ence and quotation from the concurring opinion in Reliance 

* the Court also having previously stated (at the close of all evi¬ 
dence) that it did not wish to have the losing party’s counsel present 
any proposed findings of fact (or conclusions of law) : 

“MR. CONNER: It is Your Honor’s practice to receive proposed 
findings of fact and conclusions of law? 

THE COURT: That is not my practice. My practice is, when I 
reach my conclusions I notify counsel and expect the prevailing 
party to prepare findings; and then I hear objections, if necessary, 
from the opposing side. I have never found it very helpful to have 
the losing side present findings which are quite inconsistent with 
my conclusions.” (Tr. 389). 

Moreover, under Rule 52-a (F.R.C.P.) it was not necessary for plain¬ 
tiff to request any findings: 

“Requests for findings are not necessary for purposes of review.” 
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vs Burgess , 112 F. 2d 234;—defendant first erroneously 
contending that the portion of the concurring opinion 
quoted on pages 16 & 17 of Appellant’s Brief is at variance 
with the majority opinion from which Appellee’s Brief 
(p. 10) quotes a portion, and then using such erroneous 
contention as a springboard for the unwarranted charge 
in the last 3 lines of page 10 of Appellee’s Brief. 

An examination of the entire majority opinion and 
concurring opinion in Reliance vs Burgess shows that both 
support plaintiff’s position, and that the two opinions are 
not at variance with each other insofar as their principles 
of law apply to the case at bar, as seen from the following: 

The Reliance case was one arising under life insurance 
policies with the familiar double-indemnity provision for 
accidental death. Burgess having died of a gun shot wound 
from the discharge of a gun in his possession, without the 
presence of anyone else, plaintiff conceded in its Complaint 
that the insured’s death “resulted directly and independ¬ 
ently of all other causes from bodily injuries affected solely 
through external and violent and accidental means” within 
the definition of the double-indemnity provision of the poli¬ 
cies, but contended that the gun shot vround was self- 
inflicted and hence suicidal. 

As pointed out in the majority opinion, the undisputed 
law is that “there is a presumption in the case of unex¬ 
plained death that a person did not take his own life” (112 
F. 2d 238). 

Hence, as pointed out in the majority opinion as well 
as in the concurring opinion, the burden on the suicidal 
character of the insured’s death (notwithstanding the fact 
that the gun went off while in the insured’s sole possession) 
was upon the insurer in view of the aforementioned legal 
presumption of the non-suicidal character of unexplained 
death. 

Therefore the burden of proof was on the insurer 
(there the plaintiff), not because it was the plaintiff but 
because it would have had the burden of proof on this issue 
even if it had been the defendant in a suit against it under 
the double-indemnity provisions of the policies. 

In the case at bar however there is no presumption 
of infringement, and the burden of proving that the accused 
devices or products infringe the accuser’s patent, is always 
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on the accuser, whether he be in the position of a plaintiff 
in an ordinary patent-infringement suit or in the position 
of a defendant in a declaratory judgment suit to resolve 
a controversy initiated by the accuser’s accusations leveled 
at plaintiff’s products by letters to the trade charging in¬ 
fringement. 

As pointed out in the majority opinion in the Reliance 
case: 

“The question as to who must sustain the burden of proof 
in a declaratory judgment suit is a comparatively new 
one, which we think does not admit of a categorical 
answer. It must depend, as in other classes of litigation, 
upon the condition of the pleadings and the character of 
the issues at the time the question is presented. Plaintiff 

alleged that the insured committed suicide while sane. 
**#★**★ 

The question as to whether the burden of proof in its 
primary sense rests upon the plaintiff or defendant is 
ordinarily to be determined by ascertaining from the 
pleadings which of the parties without evidence would be 
compelled to submit to an adverse judgment before the 
introduction of any evidence. It is a fundamental rule 
that the burden of proof in its primary sense rests upon 
the party who, as determined by the pleadings, asserts 
the affirmative of an issue and it remains there until the 
termination of the action. It is generally upon the party 
who will be defeated if no evidence relating to the issue 
is given on either side, (citing authorities)” (112 F. 2d 
237-8) 

Then immediately follows the portion of the majority 
opinion quoted in Appellee’s Brief (p. 10), but defendant’s 
quotation omits the following pertinent concluding part 
of the same paragraph: 

u Whether the acts of defendants during the course of 
the trial may have shifted the burden of going forward with 
the evidence remains to be considered (112 F. 2d 238) 

In view of the legal presumption of the non-suicidal 
character of unexplained death, and in view of the allega¬ 
tion of suicide in the Complaint and its denial by the 
Answer, there was a case where of course plaintiff had the 
burden and had to go forward at least to make out a prima 
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facie case of suicide. It is in the light of this legal pre¬ 
sumption that the portion of the majority opinion, quoted 
only in part on page 10 of Appellee’s Brief (together with 
the above-quoted portion), must be read; also in the light 
of the following: 

As pointed out in the majority opinion near the top 
of the first column at 112 F. 2d 237, plaintiff “offered the 
policies in controversy and a certified copy of the official 
death certificate of the insured, which gave the cause of 
death as suicide from a self-inflicted gun shot wound, and 
then rested”. 

This was deemed in the majority opinion to have dis¬ 
charged plaintiff’s burden of proof as to the issue of the 
suicidal character of the death and then “shifted the burden 
to the defendant”. Thereupon “defendants offered evidence 
in support of their right to recover on the policies. When 
they thus became the actors, the burden of proof in its sec¬ 
ondary sense—the obligation of going forward with the 
evidence—shifted to them, and they were obliged to meet 
with evidence the prima facie case created against them*. 
In this sense the burden shifted from time to time as the 
trial progressed and the evidence was introduced by the 
respective parties. In our view as to the other issues in¬ 
volved, we do not deemed it essential to pursue this ques¬ 
tion further” (112 F. 2d 138). 

The majority opinion recognized not only that plain¬ 
tiff had the burden of proving suicide regardless of whether 
its position w^as that of plaintiff or defendant, but also 
recognized that when plaintiff had met his burden * “the 
presumption (of non-suicide) fell out of the case” (112 
F. 2d 238) and that thereafter “such a presumption can 
never be given weight as evidence” (citing authorities), 
and reversed because of the erroneous instruction that 
there wras a presumption that unexplained death was not 
due to suicide;—holding this error because on this point 
the burden had shifted to defendant. 

As pointed out in the concurring opinion, all members 
of the Court w^ere in agreement: 

“. . . that the actual controversy presented by a declara- 

* i.e. the prima facie case of suicide made out by the introduction 
in evidence of the official death certificate. 
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tory judgment suit is to be determined upon its merits 
according to the evidence and the applicable rules of law, 
and that no rights are to be declared which have not the 
necessary factual basis to support them.” (112 F. 2d 
241). 

Thus not only did the concurring opinion hold that 
“. . . when an actual controversy is presented to a court 
for adjudication through the medium of a suit for a 
declaratory judgment, the burden of proving, by a fair 
preponderance of the evidence, the existence of the fact 
or facts upon which the rights and liabilities of the par¬ 
ties depends is upon him who has the affirmative of the 
issue * which forms the basis of the controversy, without 
regard to whether he is plaintiff or defendant in the suit.” 
(112 F. 2d 141), 

but the majority opinion holds the same way: 

“It is a fundamental rule that the burden of proof in its 
primary sense rests upon the party who, as determined 
by the pleadings, asserts the affirmative of an issue * and 
it remains there until the termination of the action. It 
is generally upon the party who will be defeated if no 
evidence relating to the issue is given on either side.” 
(112 F. 2d 238) 

Moreover, as also pointed out in the concurring opinion 
in that cash, “the question of the burden of proof was not 
controlling” because the burden shifted to defendant in any 
event upon the introduction of prima facie proof of suicide. 

Defendant has gone far afield for (and in relying on) a dic¬ 
tionary definition of “U-shaped” taken from the field of 
physical geography;—while by-passing the commonly- 
accepted meaning of the term “U-shaped” in the mechan¬ 
ical arts given in dictionaries and innumerable texts 

As a part of defendant’s manifold and ingenious effort 
to transmute the inverted U-shaped double-wire fingers 
expressly required by Claims 1 to 4 of her patent (which 
is the only finger structure shown in the drawings or sug¬ 
gested in the specification or file-wrapper thereof) into the 

* the basis of the present controversy being defendant's charge 
that plaintiff’s products infringe defendant’s patent, defendant has 
the affirmative of that issue. 
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single-wire U-tess fingers of the pleater-hooks of plaintiff 
(PXs 8, 9, 47-A & 47-B and DXs 18 & 19) and of the other 
similarly-accused American manufacturers (DXs 8-A & 
9-A), defendant’s Brief (p. 16) has obviously gone far 
afield in quoting a definition of “U-shaped” from Webster’s 
Dictionary taken from the field of physical geography in 
which it has reference to the cross-profile of valleys;— 
both (a) because a reference to the definition of “valley” 
on page 2814 of the same dictionary # as well as text books 
on physical geography * show that even the term “cross¬ 
profile” (misleadingly seized upon by defendant in the 
quotation relied on) does not support defendant’s attempted 
transmutation, and (b) because any reference to the fre¬ 
quent use of the term “U-shaped” in the mechanical arts 
shows that it is always used to mean an object having two 
generally parallel spaced-apart legs connected at one end, 
and is never used in the sense in which defendant’s counsel 
urges in this case either on his “pencil-line profile” or 
“silhouette” theory or on his “paint-film” theory. 

Thus, both in the field of physical geography and in 
the mechanical arts, the term “U-shaped” invariably means 
the spacial relationship between tivo separate and distinct 
spaced-apart elements of the object itself (namely, the two 
side-walls of a valley, in the one case, and the two legs of 
a U-bolt or other mechanical device, in the other case), 

* “ Valley . . . An elongated depression, usually with an outlet, be¬ 
tween bluffs, or between ranges of hills and mountains. A river 
valley is the depression made by a stream ... A structural valley 
is a relatively long and narrow depression, produced by the move¬ 
ments of the surface.” 

******* 

“c Architecture. The place of meeting of two slopes of a roof which 
form on the plan a re-entrant angle; also the material, such as sheet 
metal or tile in a roof valley to shed water.” 
x Moore’s (1949) A Dictionary of Geography (p. 172) : 

“Valley ... A long, narrow depression in the earth’s surface 
with fairly regular downward slope. A river or stream usually 
flows through it, having carved it out from the surface rocks . . . 
. . . When the valley is young, it is narrow and its sides are steep, 
if the land is high, it has steep gradient unless it is very far from 
the sea, and it becomes deep. At this stage it is somewhat V-shaped 
and its tributaries are short. When a valley is mature, it is wider, 
its sides are often gentler, and its tributaries are longer ... A 
valley carved out by a glacier is more U-shaped than a river 
valley.” 
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and this term is never used to mean merely the outside 
silhouette or profile (such as can be drawn by a pencil¬ 
line around) of a convex depression-free or concavity-free 
object, as, for instance, the end of a broom-stick or the end 
of a baseball-bat or the fingers of the pleater-hooks of 
plaintiff and of other similarly-accused American manu¬ 
facturers. 

Merely as one readily accessible reference to the use 
of the term “U-shaped” in the mechanical arts, attention is 
called to the reference appearing on page 2594 of Funk 
& Wagnail’s Standard (unabridged) Dictionary , from 
which the applicable portions are reproduced in Appendix C 
hereto, including a picture of a U-bolt, which is one of the 
many mechanical objects referred to therein as being 
“U-shaped” or as to which the letter U is “used attribu- 
tively to indicate this shape. . . 

Defendant has inverted and misapplied the rule of law that 
an applicant for a patent may be his own lexicographer 
and so may define the terms used by him in the specifica¬ 
tion and claims of his application 

In an effort to overcome the express limitation of 
Claim 1* that the fingers shall have inverted U-shaped 
members, defendant (Brief, pp. 15-16) mistakenly seeks 
to invoke the familiar rule of law that an applicant for a 
patent has the right to be his own lexicographer and to 
define the terms used in his patent-application (and hence 
in his patent) ;—citing, for authority, Universal vs Globe , 
137 F. 2d 3, 6 (3rd Cir.). In that case the District Court (40 
F. Supp. 575) had held the patent both invalid and not in¬ 
fringed because the meaning of the terms or used in the 
Claims , as gleaned from within the four corners of the 
patent, placed defendant's accused practice outside the scope 
of the patent, and the Court of Appeals affirmed (137 F. 2d 
3) the District Court’s holding of non-infringement, without 
passing on its holding of invalidity, and the Supreme Court 
affirmed (322 U. S. 471; 88 L. Ed. 1399) the lower courts’ 
concurrent holding of non-infringement and also held the 
patent invalid. 

This rule of law simply gives the applicant for a patent 
the privilege of writing into his patent application (hence 

* which is seemingly the only one of the four Claims (1 to 4, inclu¬ 
sive) addressed to the pleater-hook, which is relied on by defendant. 
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into his patent, when issued) his own definition of the terms 
used by him to describe his invention. This rule does not, 
however, give applicant or the patentee the privilege of 
re-defining the terms, words and expressions used in his 
patent after the patent has issued; —especially not in a way 
for which there is no foundation whatsoever either within 
the four corners of the patent as issued or within the file- 
history or “file-wrapper” of the patent, as in the case at bar. 

Defendant's Brief fails to quote the here applicable and 
controlling portions of the Opinion in Universal vs Globe 
which immediately follow the parts quoted at the bottom of 
page 15 and top of page 16 of Appellant's Brief and which 
require a rejection of defendant’s “silhouette” or “profile” 
theory evolved by defendant's counsel after the issuance of 
the patent in an effort to equate the plain single-wire U -less 
fingers of plaintiff’s hooks to the double-wire inverted U- 
shaped fingers of Claim 1. 

After stating the general principles set forth in the 
quotations appearing on the bottom of page 15 and top of 
page 16 of appellee's Brief, the Court went on to say: 

“ Moreover , the meaning which the inventor gives to his 
words can not be made to depend upon subsequent events , 
but should appear when the application is filed. For ex¬ 
ample an applicant who used words of common meaning 
and finds they do not cover a subsequently created struc¬ 
ture will not be permitted to place a new or different 
meaning that will cover said subsequently appearing 
structure . . . after it became apparent that the ordinary 
meaning of the language of the patent would not cover 
the defendant’s structure.” (137 F. 2d 6) 

In affirming the decisions of both lower courts that a 
patentee is bound by the meaning of the terms of his claims, 
as such meaning can be gleaned within the four corners of 
the patent, the Supreme Court stated the matter as follows: 

“As a reward for inventions and to encourage their dis¬ 
closure, the United States offers a seventeen-year mo¬ 
nopoly to an inventor who refrains from keeping his 
invention a trade secret. But the quid pro quo is dis¬ 
closure of a process or device in sufficient detail to enable 
one skilled in the art to practice the invention once the 
period of the monopoly has expired; and the same preci- 


defendant’s “commercial success ” is fiction 19 

sio% of disclosure is likewise essential to warn the in¬ 
dustry concerned of the precise scope of the monopoly 

asserted .” (citing authorities) 

* ***** * 

“TTie claim is the measure of the grant. Smith vs Snow, 
294 U. S. 1, 11, 79 L. Ed. 721, 727. The claim is required 
to be specific for the very purpose of protecting the pub¬ 
lic against extension of the scope of the patent .” (citing 
authorities) (322 U. S. 484-5) 

The District Court’s decision (40 F. Supp. 575) in 
Universal vs Globe, supra, is also of interest on this same 
point, as it further shows that what defendant at bar has 
done was (1) first to invert the rule of law as to the right 
of the patentee to be his own lexicographer in describing 
and distinguishing his invention from the prior-art, and 
(2) then to use such unauthorized inversion of that prin¬ 
ciple for a purpose for which the principle is not authorized, 
namely, to broaden claims of the patent in suit by a re¬ 
definition of the terms of the claims thereof, after the is¬ 
suance of the patent, in an attempt thereby to cover a 
structure clearly not within the patent if the terms of 
its claims are given the only meaning which the specifica¬ 
tion and drawings of the patent give them. For the Court’s 
convenience we have reproduced the pertinent portions of 
the District Court’s decision in Universal vs Globe (40 F. 
Supp. 575) in Appendix D hereto. 

The authorities stating this rule of law hold not only 
that the patentee’s right to be his own lexicographer is 
limited to the inclusion of his definitions in the original 
patent-application, and give him no right of re-definition 
after the issuance of the patent, but also hold that the 
meaning of the terms of the Claim, as gleaned from within 
the four corners of the patent, are binding upon the patentee 
as a test of infringement. 

Defendant’s argument on “commercial success” of the pat- 
tent-in-suit is without basis in fact, in the Record, and 
defendant’s Brief mis-states what the Record shows on 
the matter of commercial success and draws inferences 
not warranted by the Record;—there being no proof of 
any sales of defendant’s 4-finger pleater-hooks shown in 
Figure 2 or defined in Claims 1 to 4 of her patent. 

Defendant did not appear at the trial and repeatedly 
thwarted plaintiff’s effort to take her deposition before 
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trial*, and instead sent Davis (a Toronto store-keeper) as 
her only witness. Davis admitted that he came to the trial 
“to represent ” defendant (App. 117). 

Davis admitted that prior to the time he went into 
business for himself, which was in May of 1949 (App. 114) 
he had been in the United States only once , and that was in 
1935, and the only place he visited on that single occasion 
was New York City (App. 117);—and that he took 10 
business trips to New York after he went into business for 
himself and that his first trip to the United States (after 
1935) was “around 1950”. 

The Record does not even establish that his single visit 
in 1935 or his next trip “around 1950” had anything what¬ 
ever to do with pleater-hooks or any other item of drapery 
hardware (such as traverse rods and other drapery-sup¬ 
porting hardware) because the witness testified that his 
visits beginning in “about 1950” were to buy “trimmings” 
(App. 98, 99). In the drapery field “trimmings” are merely 
the decorative textile additives used in making draperies; 
—the drapery field including three separate and distinct 
classes of goods, namely, (1) fabrics of which the main 
body as well as the lining (if there is a lining) of the 
drapery is made, (2) the trimmings , such as tassels, edg- 

* Plaintiff Noticed (Tr. 583 & 641) defendant for the taking of 
her deposition on January 21, 1955 within the District of Columbia, 
under Collins vs Wayland, 139 F. 2d 677; Pietzman vs City of lllmo, 
141 F. 2d 956, 960; and Mooney vs Central, 222 F. 2d 569, 571 (or 
in New York, if defendant so preferred). On defendant’s Motion 
(Tr. 624) based on defendant’s non-residence within the United 
States, the Court (Kirkland, J.) stayed, indefinitely, the taking of 
her deposition and further ordered that “no further notice to take 
the depositions of opposing parties shall be served pending the trial 
of this action” (Tr. 643). Upon defendant’s subsequent Notice (Tr. 
649) of the taking of the depositions of plaintiff’s officers, the Court 
(Holtzoff, J.) reopened the matter of the parties’ right to take de¬ 
positions before trial (Tr. 597-8) and directed that defendant shall 
take the depositions of plaintiff’s officers in New York on March 14, 
1955 and that plaintiff shall take the deposition of defendant in 
Toronto on March 17, 1955 (Tr. 504, line 10, to Tr. 505, line 1, and 
Tr. 528, lines 12-4). After the taking of deposition (Tr. 747) of 
an officer of plaintiff (on the day appointed) defendant’s counsel 
advised plaintiff, for the first time, that defendant would not submit 
herself to examination in Toronto on the day appointed (Tr. 748; 
pages 2-3 & 6-8 & 10-12) and defendant did not thereafter ever 
make herself available for examination in Toronto (or elsewhere). 



defendant’s “commercial success” is fiction 21 

ings, decorative ropes and cords, etc., and (3) drapery 
hardware , such as traverse rods, brackets, drapery-hang¬ 
ing rings and hooks, and other metallic attaching devices. 

However, even giving to this witness’ testimony the 
best construction it might possibly be capable of supporting 
favorably to defendant, namely, that his visit in New York 
in 1935 as well as his 10 visits in New York beginning 
“around 1950” were in connection with drapery hardware , 
it is manifest that anything that this witness could testify 
to as to what drapery-hanging hardware was or was not 
in use in the United States during the years immediately 
preceding the time defendant’s counsel claims (without any 
proof) that defendant placed her pleater-hook on the mar¬ 
ket, is entitled to little or no weight, because such trips as 
he took to New York beginning “about 1950” (and his 
testimony does not show the length or scope of such visits), 
could not possibly have brought to this witness’ attention 
or could not possibly have acquainted this witness with all 
the various kinds of drapery hardware, including drapery 
hanging hooks and drapery pleater hooks of the prior-art 
which were used throughout the entire United States. 

Defendant has not shown a single sale, in the United 
States, of her pleater-hooks of Figure 2 the patent-in-suit 
nor indeed has defendant shown any sales of her pleater- 
hooks of Figure 2 of her patent-in-suit even in Canada. 

Kirsch, who defendant asserts, without proof,* was 
her licensee in the U. S., at best did not enter into any 
license with her until July, 1954 (Tr. 685), if ever. De¬ 
fendant’s proofs do not establish any sales, by Kirsch, 
of any 4-finger pleater-hooks in the U. S. or elsewhere. 

No evidence whatever was adduced on behalf of de¬ 
fendant to show to what extent (if any) the drapery 
pleating and hanging “hooks” or the pocket-tape made in 
accordance with the drawings and specifications of her 
patent or responding to the claims thereof, were ever sold 
by her or on her behalf even in Canada, and whether their 

* defendant did not offer any license nor any testimony concerning 
any license with Kirsch; though defendant produced an unexecuted 
and much-deleted paper (Tr. 685) responsive to plaintiff’s Inter¬ 
rogatories, which paper defendant then represented (without proof) 
as being a part of a license. 
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adoption in Canada, by users (if any), was before or 
since the extensive manufacture and sale by plaintiff (and 
by the other similarly-accused American manufacturers) 
of the pleater tape and hooks made in accordance with the 
expired prior-art patents of others. 

While Davis testified that in his store he had sold an 
undisclosed number of defendant’s 4-finger hooks (of DX- 

5) shown in Figures 1 & 2 of the patent-in-suit (and in 
Figures 4 & 4A of PXs 44 & 45), he also simultaneously 
sold (alongside defendant’s 4-finger hook) the (manifestly 
non-infringing 4-finger hooks of at least two other Ameri¬ 
can manufacturers (DXs 8-A & 9-A, App. 104-5) and the 
two-finger prior-art hooks (PX 32-A, App. 112; PX 34-A 
and Fig. 19 of PX-34, App. 112, and PX-43, App. 221) and 
the header-hook of still other American manufacturers 
(PXs 30-A & 30-B and App. Ill) and also defendant’s one- 
finger hook (PX-54 and App. 118-19) and defendant’s 
2-finger hook (PX-52 and App. 118-19), which latter two, 
while disclosed in the drawings and specifications of the 
patent-in-suit, are not covered by the claims thereof because 
each of the claims calls for a 4-finger hook and other details 
of construction not present in defendant’s one-finger or 
2-finger hooks. 

Davis also testified that while in his store he had sold 
an urtdisclosed volume of defendant’s pleater-tape (DX- 

6) , he simultaneously also sold (alongside defendant’s 
tape) the pleater-tapes of at least two American manu¬ 
facturers (DXs 8-B & 9-B and App. 104-5). 

Davis said that he was also familiar with the 4-finger 
pleater-hook (DX 7-A) and pleater-tape (DX 7-B) of 
Kirsch, but did not say that he had ever sold them (App. 
104). 

Defendant’s witness, Davis, admitted that when the 
fingers of any of the multi-finger drapery hooks* are 
inserted into the pockets of any drapery-header-tape, they 
all work the same way and perform the same functions 
as defendant’s 4-finger hook of the patent-in-suit;—the 
only difference (between the latter and some of the prior- 
art hooks) being that the 4-finger hook will produce a 

* including the multi-finger drapery hooks shown in the prior pat¬ 
ents and exemplified by specimens thereof bearing the same exihibit- 
number as that of the patent but with a suffix-letter A or B. 
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3- loop pleat; the 3-finger hook a 2-loop pleat; and the 
2-finger hook a one-loop pleat. The number of “loops” or 
folds that may be desired in a “pleat” was only a matter 
of style (App. 119-120). 

There was no legal proof produced on behalf of de¬ 
fendant to show any “commercial success” or indeed any 
significant commercial use of defendant’s 4-finger pleater- 
hook (or tape), or to show when* and where x such com¬ 
mercial use (if any) took place, 
because all the 4-finger pleater-hooks on the market, 
namely, plaintiff’s (PX’s 8, 9, 47-A & 47-B) and East¬ 
ern’s (DX 8-A) and Judd’s (DX 9-A), are admittedly 
of a substantially different construction from that 
shown in the drawings or described in the specification 
of the patent-in-suit and do not respond to the claims 
thereof, and 

because there was no evidence of any sales of Kirsch’s 
4-finger pleater-hook (DX 7-A) and 

because there was no evidence of the extent of the sales 
(if any) of defendant’s 4-finger pleater-hook, as con¬ 
trasted with the sales of Eastern’s and Judd’s pleater- 
hooks admittedly sold by defendant’s witness Davis, 
or as contrasted with the sales of 2-finger hooks also 
sold by him. 

Hence, none of the facts testified to by Davis, pre¬ 
sumably offered to show commercial success or use of the 

4- finger pleater-hook or tape of the patent-in-suit, sup¬ 
ports the bald affirmative answer given by the witness to 
the leading question, on direct examination: “Has it been a 
commercially successful item for you?” (App. 103) ;—the 
affirmative of this leading question being nothing more than 
a conclusion. 

While admitting that he had records (App. 118) 
showing the extent of sales of defendant’s 4-finger pleater- 

* i.e. whether before or only after plaintiff and the other simi¬ 
larly-accused American manufacturers placed on the market and 
have since extensively sold 4-finger pleater-hooks of a construction 
different from that disclosed in the patent-in-suit and not respond¬ 
ing to the claims thereof. 

x Namely whether in Canada only, or whether also in the United 
States. 
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hook and tape of the patent-in-suit (and which would also 
show, contrastingly, the extent of his sales of the admit¬ 
tedly different 4-finger pleater-hooks of Eastern and Judd 
and the other 2-finger pleater-hooks which he also sold), 
defendant’s witness did not produce the records nor any 
memoranda taken therefrom, but stated merely on the 
basis of unaided recollection that his total sales of all 
drapery hooks, combined , was of the order of 25,000 hooks 
per year (amounting to perhaps from $1500.00 to $2500.00 
per year) and he did not testify as to what proportion of 
this 25,000-hooks-per-year figure was represented by de¬ 
fendant’s 4-finger pleater-hooks and what proportion was 
represented by the 4-finger pleater-hooks of Eastern or 
Judd or the 2-finger pleater-hooks of defendant and of 
others or by the one-finger drapery-hooks of defendant and 
of others;—all sold by him. 

The record contains no explanation either for defend¬ 
ant’s absence from the trial or for her failure to produce 
a single witness connected with her business (a) to show 
the extent of her sales {if any) of the 4-finger pleater 
hooks and/or of the tape constructed in accordance with 
the specifications and drawings of her patent or respond¬ 
ing to the claims thereof, or (b) to explain how her 4-finger 
hook and her tape differ from the 4-finger hooks and the 
pocket-bearing header-tapes of the prior-art, or (c) to 
show how and in what manner the 4-finger hook and tape 
made in accordance with the specifications and drawings 
of her patent and responding to the claims thereof, was 
in any way better than the hooks and tapes of the prior- 
art or what impact (if any) her hooks and tape really 
had on the art. 

Defendant’s wholly unexplained failure to produce 
evidence necessarily within her control, as to the alleged 
commercial success or indeed as to any commercial sales by 
her (or by her alleged licensee) of the 4-prong hooks 
and pocket-tape made in accordance with the drawings 
and specification of her patent, requires the inference 
that the tenor of such any evidence on the point would be 
unfavorable to defendant ( Wigmore on Evidence, Third 
Edition, Section 285 on page 162 of Volume II). Defend¬ 
ant’s failure to testify, and especially where facts in issue 
are peculiarly within defendant’s knowledge, justifies 
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inferences against defendant. Plunkett vs Levengstone, 258 
Fed. 889 (7 Cir.). So in U. S . vs DiRe, 332 U. S. 581, 593, 
it was held that where one with knowledge of the facts is 
not called and is not shown to be unavailable, it must be 
assumed that his testimony would not have been helpful 
but indeed unfavorable to the party relying upon such 
facts. In the patent-infringement case of General Electric 
vs Allis-ChcUmers , 190 Fed. 145 (NJ Cir.) it was held 
that “the fact that defendant has failed, without cause 
shown, to take the testimony of the person best qualified 
to testify with intelligence and accuracy on the question, 
may properly be considered”. 

Conclusion 

It is submitted that the Judgment of the District Court 
should be reversed with direction to enter judgment sus¬ 
taining the Complaint and adjudging that 

(a) plaintiff’s pleater-hooks exemplified by Plaintiff's 
Exhibits 8, 9,18,19, U6, U7-A, 1>7-B, U9-A to U9-E, 
and by Defendant's Exhibits 1 & 2, and 

(b) plaintiff’s tape exemplified by Plaintiff's Exhibits 
1 & lf9 and by Defendant's Exhibits 1 & 10, and 

(c) the combination of plaintiff’s pleater-hooks and 
tape so exemplified, 

do not infringe defendant’s patent 2,672, 194 in suit, and 
that said patent is invalid. 

Respectfully submitted, 

Albert H. Kirchner 
attorney for plaintiff-appellant 

Leonard L. Kalish 
counsel for plaintiff-appellant 
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APPENDIX A 

References to and comments on the Record relating to the 
question whether plaintiff or defendant assumed the 
burden of proof on non-infringement or infringement by 
their conduct during the trial 

At the commencement of the trial the Court simply 
asked plaintiff’s counsel to tell the Court “briefly what the 
case is” (Tr. 4), whereupon plaintiff’s counsel explained 
the nature of the case, including the questions of jurisdic¬ 
tion, the pleadings, the subject matter of the patent-in¬ 
suit, and briefly what the prior art showed and what the 
issues were as to invalidity (Tr. 4-13) and what the issues 
were on infringement (Tr. 13-14). 

Thereupon the Court said to defendant’s counsel: “Mr. 
Conner, I will hear from you briefly” (Tr. 15), who then 
said to the Court: “the defendant. . . will attempt to meet 
the case that the plaintiff attempts to prove; and in addi¬ 
tion the defendant expects to prove affirmatively the fol¬ 
lowing things:” (Tr. 15). 

Among the some 32 things which defendants counsel 
then stated that defendant would attempt affirmatively to 
prove (Tr. 16-20), was infringement, namely, u that the 
plaintiff is infringing the claims of the patent” (Tr. 18, 
lines 23-24), and u the claims , fairly interpreted , are read¬ 
able on ivliat plaintiff is manufacturing and selling” (Tr. 
19, lines 2-4) and that even if the claims of the patent-in¬ 
suit are not readable on plaintiff’s accused products u the 
plaintiff’s pleater hooks and pleater tape are the full equiv¬ 
alent ” of the devices covered by the patent-in-suit (Tr. 
19, lines 3-4 & 7-8). 

After the noon recess, plaintiff’s counsel merely made 
a further statement (Tr. 40-42) to the effect that certain 
of the matters which defendant’s counsel had earlier stated 
defendant would affirmatively prove, were not relevant or 
admissible in this case. 

The statement (Tr. 4-15) by plaintiff’s counsel, 
responsive to the Court’s invitation to him to tell the Court 
“briefly what the case is” (Tr. 4, lines 15-16), and the 
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subsequent offering in evidence of exhibits and the testi¬ 
mony of witnesses on behalf of plaintiff, on the “opening”, 
was no doubt justified by the fact that plaintiff admittedly 
had the burden of proving 

1. that there was an actual controversy 

2. what that controversy is, namely, 

a) what plaintiff’s accused products are, which de¬ 
fendant had charged (by her letters to the trade) 
to constitute infringements on her patent, and 

b) what defendant’s patent is which she had so as¬ 
serted against Plaintiff’s products (in her letters 
to the trade), 

namely, to place before the Court the patent-in-suit 

and plaintiff’s products which defendant had accused 

as being infringements of her patent, and 

3. that the claims of the patent-in-suit are invalid because 

a) they lack invention over or are anticipated by the 
prior-art, 

b) the claims include features dictated wholly by con¬ 
siderations of style and forming no part of defend¬ 
ant’s contributions to the art, 

c) Claim 5 includes the admittedly old tape in viola¬ 
tion of the doctrine of Lincoln vs Stewart-Wcorner , 
and 

d) Claim 5 is not supported by the disclosure in the 
drawings and specifications of the patent-in-suit. 

While the Answer admitted the existence of a contro¬ 
versy and the correctness of the identification of plaintiff’s 
accused devices in and by the Complaint and Plaintiff’s 
Exhibits 1, 2, 3-a, 3-b, 4, 5, 8 & 9 filed and served there¬ 
with (as pointed out on pages 1-3 of Appellant’s Brief), 
defendant nevertheless repeatedly injected* the question 
as to just what plaintiff’s accused devices were, and hence, 

* namely, during pre-trial hearing (Tr. 493-4) on plaintiff’s Motion 
for Summary Judgment of non-infringement, and at the beginning 
of the trial (Tr. 20-1 and App. 18-20), and on pages 29 to 32 of 
defendant’s Brief filed in the District Court two months after the 
trial. 
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even as to this, plaintiff had to go forward (App. 18-20) 
on the opening. 

All the documentary and physical exhibits introduced 
or offered during plaintiff’s case were relevant to the issues 
of defining the metes and bounds of the controversy 
(namely, identifying the accused devices) and to the in¬ 
validity of the patent-in-suit. 

Plaintiff’s first two witnesses (Polkosnik, Tr. 52-110 
or App. 20-45, and Green, Tr. 111-150 or App. 45-59) were 
not asked anything which could be construed as directly 
bearing on non-infringement. 

Plaintiff’s entire examination of its third and only 
other witness, Platt (Tr. 157-266 or App. 59-95), was rele¬ 
vant on the matters going to the validity of the patent. 
Plaintiff did make an unsuccessful attempt to examine 
Platt on non-infringement (or infringement) by asking 
him whether plaintiff’s pleater-hook of Plaintiff's Exhibit 8 
responds to Claim 1 of the patent-in-suit, but the Court 
sustained defendant’s objection on the ground that the 
question called for an interpretation of the patent claim 
(App. 69), and hence plaintiff asked no further question 
(of this or any other witness) as to whether or not any of 
defendant's accused devices do or do not respond, to any of 
the claims of the patent-in-suit . 

Plaintiff’s witness Platt was asked but 9 questions 
on direct examination, on whether the fingers of plaintiffs 
pleater-hooks were inverted U-shaped members, whether 
they were “non-penetrating” in character, whether plain¬ 
tiff’s pleater-hooks are formed of a single length of wire, 
and whether the pockets of plaintiff’s tape had either of its 
ends closed or whether both ends were open (App. 63-66). 
Even though this small portion of the otherwise extensive 
tesitmony of this one witness bears on infringement, it also 
bears cogently on the matter of the validity of defendant’s 
patent-in-suit, because it shows that there is no utility or 
improvement whatever either in making the fingers of the 
pleaters as inverted U-shaped wires as called for by Claims 
1 to 4, inclusive, or in having the upper ends of the pockets 
closed as required by Claim 5 or in having the ends of the 
fingers “non-penetrating” and abutting the closed ends 
of the pockets (to give support by such abutment) as re¬ 
quired by Claim 5. 
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Thus, this testimony shows that defendant’s claimed 
structure not only did not produce any new and unex¬ 
pected result but indeed produced no useful result what¬ 
ever, over and above the prior-art, and that hence, under 
all authorities, there was no patentable invention in defend¬ 
ant’s pleater-hook or tape or in the combination of the two, 
even if it were assumed (contrary to the evidence) that 
there are differences between the hook and tape of the 
patent-in-suit and the hooks and tapes of the prior-art. 

Indeed, there was no need "whatever for any oral tes¬ 
timony on behalf of plaintiff on the matter of infringement 
or non-infringement (even if it had had the burden of 
proving, initially, that its pleater-hooks did not infringe 
defendant’s patent), because with the patent-in-suit and 
the pleater-hooks having been placed before the Court (as 
was necessary to prove the existence of the controversy and 
its nature and its metes and bounds), non-infringement 
was adequately established, certainly at least as a prima 
fade matter, because a mere comparison of the claims with 
plaintiff’s accused devices shows that they do not infringe 
these claims because they do not include or embody the con¬ 
structional features to which the claims were expressly 
limited in an attempt to distinguish defendant’s pleater- 
hook and tape from the prior-art pleater-hooks and tape. 

It was defendant who in fact assumed the burden of 
proving infringement, both by w~ay of the several fanciful 
and strained interpretations of the claim-language* as 
well as by contentions of “equivalents” based on the pro¬ 
position that plaintiff’s accused devices function broadly 
the same as the devices of the patent-in-suit (though de¬ 
fendant’s witness admitted that the prior-art devices also 
function the same way). 

After defendant rested her case both on the matter 
of infringement as well as her rebuttal on the matters 
going to invalidity, plaintiff did not offer any evidence, so 
that as a practical matter defendant had the last word or 
the “closing” on infringement (as well as invalidity), so 

* i.e. contending that a single straight strand of wire is an inverted 
U-shape within the meaning of the patent-in-suit because a pencil¬ 
line drawn up along one side of the single-strand wire and across the 
top thereof and then down along the other side would be an inverted 
U-shaped pencil-line. 
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that the net effect of the order or sequence of the proofs on 
infringement was that defendant was relieved of “opening” 
on infringement x and then had the closing on infringement. 

Hence, plaintiff did not have any such advantage as 
defendant’s Brief repeatedly suggests as resulting from the 
order or sequence of the proofs. Indeed, if it can be said 
that either party gained any advantage from the order or 
sequence of the proofs, it is manifest that the sequence of 
the proofs resulted in an advantage to defendant at least 
on the issue of infringement, because plaintiff’s proofs bear¬ 
ing on non-infringement were only incidental to and a part 
of its proofs of invalidity (namely, the lack of sigificance 
or utility or improvement in having the legs of the pleater- 
hooks formed as inverted U-shaped wires), and because 
upon the conclusion of defendant’s proofs going to the issue 
of infringement, plaintiff offered no evidence whatsoever, 
as plaintiff believed that the evidence (including defend¬ 
ant’s evidence) clearly and conclusively showed that there 
was no infringement. 




x as though there were a presumption of infringement (of course 
there is no presumption of infringement). 
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Traveler’s vs Greenough, 88 NH 391 

“The view is thought to be just and fair. A contrary one 
would place the plaintiff in a position of undue disad¬ 
vantage. Having the right to an adjudication of the 
claim without waiting for the claimant to institute legal 
proceedings, it ought not to suffer and to have to pay a 
price by exercising its right. No commendation of justice 
is perceived in making the plaintiff worse off by seeking 
a disposal of the contentions between it and the claimant 
than by awaiting litigation commenced by the latter. 
This particularly applies to a case like that here pre¬ 
sented. The plaintiff may not defend the actions at law 
without admitting its liability to indemnify, and if it 
declines to defend, it acts at the peril of a subsequent 
judgment of liability when the opportunity to defend 
the actions has passed, unless it obtains determination of 
its liability to defend before trial of the actions. . . .” 

“The situation is comparable with a normal defendant’s 
efforts to obtain early disposal of a suit over a normal 
plaintiff’s objections. Burden of proof is not imposed ac¬ 
cording to priority in taking legal steps to determine 
issues. And the declaratory judgment act discloses no 
purpose to shift the burden upon a party merely because 
he avails himself of the act. The statement of the act 
that a petition may be brought ‘to determine the question 
as between the parties’ does not change their relative 
normal positions in which one seeking redress must es¬ 
tablish issues of fact in his favor by greater weight of 
evidence. Here redress is not sought except in the sense 
of relief from uncertainty. The right to have a disputed 
claim adjudicated does not predicate a duty to prove the 
claim unfounded. 

11 There is no strict and rigid rule that the primary bur¬ 
den of proof is on the party who brings suit.” 
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Excerpt from page 2594 of Funk & Wagnall’s 
Standard Dictionary (Unabridged). 

u 


4 . An object shaped like the capital U: used attribu- 
tively to indicate this shape in such terms as U bar, U Iron, 
(J pin, U plate, U section, U trap, etc. 

— U bolt, a bolt bent like the letter XT, and fitted with a 
screw and nut at each end. See illus. in next column.— U 
hanger, a U-shaped metal straphanger, as for a half-elliptic 
spring.— U tube, a tube bent into U form, especially such a 
tube made of glass for laboratory use. 
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Excerpts from Universal vs Globe, 40 F. Supp. 575 

“Defendant contends that this process does not infringe 
plaintiff's patent. Whether there is infringement depends 
upon the meaning given to the word vaporization as used 
by plaintiff. In each of the claims of plaintiff's patent it is 
provided that in the passage of the oil through the initial 
tube substantial vaporization shall be prevented. Defendant 
says that the word vaporization means generation of process 
to one in which no vapor is generated in the initial tube or 
chamber where the heat is applied. Plaintiff says vaporiza¬ 
tion means liberation of vapors and that his patent pro¬ 
vides for generation of vapor in the heating chamber and 
liberation in the second chamber. If plaintiffs interpreta¬ 
tion is correct, defendant infringes. If, on the other hand, 
the term is to be given the meaning for which defendant 
contends, defendant does not infringe. 

“The generally accepted meaning of the word among 
scientists and the laity as well seems to be generation of 
vapor (citing authorities. (40 F. Supp. 581) 

“It is true that a patentee in describing his invention 
and framing his claims is not bound by definitions given in 
dictionaries or scientific books. He may be his own lexi¬ 
cographer (citing authority). He is ‘at liberty to supply 
his own dictionary', (citing authority) But if he uses a 
word in a sense other than that in which it is ordinarily 
used or is defined in dictionaries or scientific works, he 
must make clear the meaning he gives to the word. And 
if a word, as commonly accepted, has two or more mean¬ 
ings, the meaning he gives it must appear from the patent 
itself, (citing authority) The requirement of the statute, 
R. S. §4888, Title 35 U. S. C. A. §33, that the inventor 
shall describe his invention in full, clear and exact terms 
is not met by terms capable of different constructions, 
(citing authority) (40 F. Supp. 582) 

“Though we do not place our decision on the narrow 
ground that Dubbs barred himself (and plaintiff) by 
estoppel from now contending that his patent permits gen¬ 
eration of vapors in the B tubes, it does appear from the 
holding of the Supreme Court in Schriber-Schroth vs Cleve¬ 
land Trust Co., 311 U. S. 211, that because of Dubbs can- 


Appendix D 


9x 


cellation of the first two claims of his original application 
plaintiff is in no position now to assert for the present 
claims the same scope as those of the claims cancelled. 

“I am forced to the conclusion that the patent does not 
show that Dubbs used the term vaporization in any other 
than the commonly accepted meaning of generation of 
vapor. As Judge Evans said in Colgate-PaLmolive-Peet 
Co. vs Lever Bros. Co. (7 Cir.) 90 F. 2d 178: 

‘Restrictive words in a patent must be given their true 
meaning even though a worthy invention be thereby 
rendered valueless.’ 

“And the true meaning of the word ‘vaporization’ as 
used in this patent, it seems to me, is generation of vapors. 
Given this construction defendant’s process does not in¬ 
fringe.” (40 F. Supp. 584) 


